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Are you struggling to meet 
your students’ IEP needs?

• Speech-Language Therapy
• Occupational Therapy
• Behavioral & Mental Health Services
• Psychoeducational Assessments
• Now offering our teletherapy and tele-assessment

platform for district clinician use

Consider a flexible teletherapy and tele-assessment program by partnering 

with PresenceLearning to support your students.  As the leading provider of 

live, online special education related services, we can help you stay in 

compliance and ensure your students get the therapy they need.

presencelearning.com
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BACK TO SCHOOL WORKSHOP 2021  
Presented by ED311 

Hosted by “The Law Dawg” Jim Walsh 
(with special guest, Sarah Orman, in Arlington) 

4 locations to choose from or attend online 

8:45 AM to 10 AM  
WHAT DID THE LEGISLATURE DO? WE REVIEW NEW 
LAWS REGARDING STUDENTS, INSTRUCTION, SAFETY, 
DISCIPLINE, ATHLETICS, ETC.

10:15 AM to 11:45 AM 
MORE FROM THE LEGISLATURE: WE REVIEW NEW 
LAWS REGARDING PERSONNEL, BOARD 
GOVERNANCE, CHARTER SCHOOLS AND WHATEVER 
ELSE THEY DID!

1:15 PM to 2:30 PM 
OUR ANNUAL REVIEW OF CASES THAT IMPACT THE 
DAY-TO-DAY OPERATION OF THE SCHOOLS, FROM 
THE SUPREME COURT TO THE COMMISSIONER

2:45 PM to 4:00 PM 
OUR ANNUAL UPDATE REGARDING SPECIAL 
EDUCATION AND SECTION 504: DYSLEXIA, CHILD 
FIND, LIABILITY ISSUES, STUDENT DISCIPLINE AND 
MORE 

ACCREDITATION 

This training provides up to 6 hours of CPU Credit: SBEC, TEA, and may meet local requirements 
for General Management Training.  

For the virtual event - Attendance will be tracked, and certificates will be issued after the online 
access window has closed. 
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Jim Walsh graduated from the University of Texas School of Law in 

1975. In 1983, he was one of the three lawyers who founded the 

firm now known as Walsh Gallegos Treviño Kyle & Robinson, P.C. 

From the beginning the focus of the firm was on serving public 

schools—helping the people who help the kids.  

 

In his career of over 40 years, Jim has provided training to all of 

the Education Service Centers in Texas, numerous statewide 

organizations, and hundreds of school districts. He is the principal author of The Educator’s 

Guide to Texas School Law, which is used as a textbook in many higher education programs. He 

has also authored The Common Sense Guide to Special Education Law. He was the longtime 

author of the popular “Law Dawg” column in the Texas School Administrators’ Legal Digest and 

currently produces a daily digital blog, The Law Dawg’s Ed Daily. (www.edlawdawg.com). He 

has taught school law at Texas State, Baylor and St. Edwards Universities. 

 

Jim is a member of the Board of Directors for the national Council of School Attorneys. In 2017 

he was recognized by his peers in the School Law Section of the State Bar with the Kelly Frels 

Lifetime Achievement Award. 

 

 

Jim Walsh and Sarah Orman 
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New Laws:  2021
Jim Walsh

Back to School 2021

© Walsh Gallegos 2021

HB 4545: Out with the GPC. In with the ALC.

 Replaces the “Grade Placement Committee” with the “Accelerated Learning 
Committee.”  ALCs required for students in 3rd, 5th and 8th who did not pass
STAAR in reading or math.

 Repeals the provision that prohibited promotion from 5th or 8th grade
without GPC approval. 

 For the 3rd, 5th, and 8th graders there must be a process for parents to 
request a specific teacher in reading or math, if more than one is available
in the grade level.  The request must be considered, but does not have to 
be honored.

 If the student has been promoted, the teacher must be properly certified, 
unless the district gets a waiver from the Commissioner.

ALCs: 3rd 5th 8th Graders
 The ALC is comprised of the principal or designee, the parent, and the 

“teacher of the subject of an assessment instrument on which the student
failed to perform satisfactorily.”

 For special education students, the ARD is the ALC.

 Notice to the parent of the time and place for the meeting.

 The ALC develops an “educational plan for the student that provides the 
necessary accelerated instruction to enable the student to perform at the
appropriate grade level by the conclusion of the school year.” In writing.

 Plan must be in place prior to the start of the school year.

 Parents must be allowed to complain of contents or implementation of the
plan as per board policy.
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Bethany Failed the 3rd Grade STAAR in Math

 ALC consists of the principal or designee, parent, and 3rd grade math 
teacher. 

 ALC develops a plan for Bethany to perform at 4th grade level by the end of 
the 2021‐22 school year. 

 Parents can grieve the plan as per district procedure.

 Parent can request a specific math teacher for 4th grade if the district has
more than one available, but the request may or may not be granted.

 If Bethany fails STAAR math in 4th grade, the superintendent or designee 
must get involved with the ALC. The designee may be an ESC employee, and
may not be a person who was on the ALC.

Accelerated Instruction
 Students in other grades (4th, 6th, 7th) who do not pass STAAR or an EOC (high school)

also get Accelerated Instruction, but there is no ALC, and no individualized plan.

 The district must have a process by which parents may grieve the contents of the plan.

 No parental right to request a specific teacher.

 AI must be provided during the summer, or before or after normal school hours during
the regular school year.

 Students receiving accelerated instruction may not be removed from instruction in the
foundation or enrichment curriculum, or recess, or from other physical activities 
available to other students.  They may be removed under circumstances that would 
warrant removal of the general student (student discipline, health or safety concerns).

More on 4545

 The goal is to get the student at grade level by the
end of the next school year. If that doesn’t happen,
the superintendent is required to get involved (or
designee).

 That designee may be an ESC employee.

 There’s a bit more!! SEE NEXT SLIDE!
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How to Provide AI

 Accelerated instruction must involve either 1)
assignment to a teacher certified as a master,
exemplary, or recognized teacher; or 2)
“supplemental instruction.”

 Supplemental Instruction: SEE NEXT SLIDE!!

Supplemental Instruction

 Targeted toward the TEKS.

 In addition to instruction generally provided for the grade/subject.

 No less than 30 total hours per subject.

 Unless all 30 occur in the summer, at least once per week during school year.

 Designed to enable the student to achieve at grade level.

 Include effective materials.

 A group no larger than three, unless all parents in the group agree otherwise.

 Provided by a person with training in the materials.

 To the extent possible, provided by the same person.

Carlos Has an IEP

 Carlos did not perform satisfactorily on STAAR math in 3rd

grade.

 The ARDC serves as the ALC.

 But make sure that the 3rd grade math teacher is a member 
of the ARDC.

 And individualize Carlos’s goal. Is achievement at grade level
a reachable goal for Carlos?  HB 4545 calls for grade level 
performance as the goal for all students. Federal law does 
not permit this. We must individualize.
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Keep Up!
 Keep up with the FAQs and other information from T.E.A. on this.

 Current FAQs clarify that:

 This is in effect NOW.

 Kids who did not take STAAR are eligible for AI and ALCs, BUT if you can show
that they are performing at grade level, AI is not necessary.

 The IEP effectively replaces the AI plan.

 It’s 30 hours per subject matter in which the student did not perform if the 
student failed to pass math and reading, it’s 60 hours.  For some, it could be 
120 hours.

 Lots of good information about tutoring, and suggestions for scheduling.

SB 1697: Parents and Promotion
 Parents of students in traditional or charter schools may choose to have their 

child 1) repeat Pre‐K; 2) enroll in Pre‐K if the student would have been eligible 
in the previous year as a three‐year old; 3) repeat kindergarten; 4) enroll in 
kindergarten if the student could have enrolled in kindergarten in the previous 
year, and has not enrolled in first grade; or

 5) Repeat any grade from 1‐8.

 For high school, parents may require the student to repeat any course, unless 
the student has met all graduation requirements. Student retains the original 
grade if it was a passing grade, unless board policy says otherwise.

 This is COVID‐related.  For grades 4 and up, it all expires on September 1, 2022.

SB 1697: 
How It Works

 Parents make their election in writing.

 If the school disagrees, it must convene a “retention committee.” 
Committee must meet in person, unless parent agrees otherwise.

 If parent does not show up, child cannot be retained or retake the course.

 If parent does meet with the committee, the school must “abide by the
decision of the parent.” 

 Retention by parental option is treated as retention by the school. There
will be ADA funding for a grade or course being repeated. 

 Lingering question: what’s the deadline for parents to make request?
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Social Studies

 HB 3979 was passed during the regular session,
and goes into effect unless a new bill is adopted
during a special session.

What follows is based on 3979.

HB 3979: Social Studies Curriculum

 SBOE is to revise social studies TEKS to make sure it covers the writings 
of George Washington, Ona Judge, Thomas Jefferson, Sally Hemings, 
Frederick Douglas, Martin Luther King and Abigail Adams. Also the 
Chicano movement, Cesar  Chavez, Dolores Huerta, Dr. Hector Garcia, 
American GI Forum, women’s suffrage movement, Susan B. Anthony, 
Brown v. Board of Education, Hernandez v. Texas, Mendez v.
Westminster, Native American History, the Indian Removal Act, “the 
history of white supremacy…slavery, the eugenics movement….the KKK, 
and the ways in which it was morally wrong.” Also the Fugitive Slave Acts
and Underground Railroad. 

 What’s left for SBOE to do?

HB 3979: Required Curriculum Courses

 “In the required curriculum” for social studies teachers  may not be 
compelled to discuss a particular current event or “widely debated and
currently controversial issue of public policy or social affairs.”

 Schools may not require, make part of the course, or give credit for a 
student’s political activism, lobbying, efforts to persuade public officials, or 
any internship, practicum, or similar activity involving social or public policy 
advocacy.

 Schools cannot accept private funding for course development or training 
that includes such things. 

 SB 3 makes all of this applicable to all courses, K‐12.

13

14

15

9



HB 3979: Thou Shall Nots

 No employee of a district, open enrollment charter, or 
state agency may: 

 Be required to engage in training, orientation, or 
therapy that presents any form of race or sex 
stereotyping or blame on the basis of race or sex; or

 Require an understanding of The 1619 Project.

 All of this remains in SB 3.

HB 3979: Ten Forbidden Concepts

 No employee of a district, charter school or state agency may 
require or make part of a course the following ten “concepts”:

1. That one race or sex is inherently superior to another race or sex.

2. That an individual, by virtue of the person’s race or sex is inherently 
racist, sexist, or oppressive, whether consciously or unconsciously.

3. That an individual should be discriminated against or receive 
adverse treatment solely or partly because of race.

4. That members of one race cannot and should not attempt to treat 
others without respect to race or sex.

HB 3979: Ten Forbidden Concepts, 
Continued

5.  That an individual’s moral character, worth, or standing is 
necessarily determined by the person’s race or sex.

6. That an individual, by virtue of their race or sex, bears 
responsibility for actions committed in the past by members of 
that race or sex.

7. That an individual should feel discomfort, guilt, anguish, or any 
other form of psychological distress due to the person’s race or 
sex.

8. That meritocracy or traits like a hard work ethic are racist, sexist, 
or were created by one race to oppress members of another 
race.
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HB 3979: Last Two Forbidden Concepts

9. That the advent of slavery in the territory that is now the U.S. 
constituted the true founding of the United States.

10. That with respect to their relationship to American values, 
slavery and racism are anything other than deviations from, 
betrayals of, or failures to live up to, the authentic founding 
principles of the United States, which include liberty and 
equality.

All of this remains in SB 3.

HB 3979: What About the Kids?

 Schools may not “implement, interpret, or enforce any rules or 
student code of conduct in a manner that would result in the 
punishment of a student for discussing, or have a chilling effect 
on student discussion of” the Ten Forbidden Concepts.

 This is a recognition of the First Amendment.  This is required 
whether we have a law like this or not….unless there is a 
reasonable forecast of a material and substantial disruption of 
school as a direct result of the student’s discussion of such 
matters.

SB 179: Let the Counselors Counsel!

 Requires a board policy to require that counselors spend at least 
80% of their time on “duties that are components of a counseling 
program.”

 Time spent on administering assessment instruments does not 
count toward the 80%.  Time spent interpreting data from the 
assessment does count.

 If the board determines that staffing needs require a counselor to 
spend less than 80% the board policy must include the reasons for 
this, the non‐counseling duties that need to be done, and must set 
the percentage of work time the counselor will counsel.
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A Few Points About SB 179
 Notice that these decisions are to be made by the board, not the 

superintendent or principal or the lead counselor.  Look for policy at 
DP Local.  

 Schools may not override this law via contract language. But maybe 
could opt out via DOI Plan?

 Administrators may not require counselors to “generally perform” 
duties not related to counseling unless those duties are set out in 
board policy.

 District’s must annually assess their compliance with this and be ready 
to provide a written copy of the assessment to the Commissioner 
upon request. 

HB 785: Discipline

 Goes into effect with the start of the 2021‐22 school year. 

 Addresses four components of special education 
discipline.

 FBAs.

 BIPs.

 Restraint.

 Time‐Out.

 Let’s go over all of that…..

HB 785: What Does It Say About FBAs?

 It addresses FBAs in the context of “a disciplinary action 
regarding a student with a disability who receives special 
education services that constitutes a change of placement 
under federal law.”

 Only a “disciplinary action” that is a “change of placement” 
as that term is defined in federal law. 

 So let’s detour to take a look at “change of placement.”
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Change of Placement

 It’s a “removal” from the “current educational placement” that…

 Is for more than ten consecutive school days; or

 Is a “series of removals that constitute a PATTERN because:

1.  The removals add up to more than 10 school days;

2.  The behaviors prompting removal are substantially similar; 
AND

3.  Such additional factors as the length of each removal, the 
total amount of time the child has been removed, and the 
proximity of the removals to one another. 

Practical Implications of That Definition?

 Almost all DAEP removals are a “change of placement” since they last 
more than 10 consecutive days, and are definitely “disciplinary.”

 This would include removals based on the “special circumstances” 
offenses—drugs, weapons, serious bodily injury. 

 Notice that the definition of “pattern” requires consideration of all 
three of those factors.  Getting to the 11th day is not necessarily a 
“change of placement.” 

 The school has the authority to determine whether or not there is 
“pattern.” Parents can challenge that decision in DPH.  

Example: Is this a Pattern?

 September: Student gets in a fight:  Three days OSS.

 November: Student gets in a fight:  Three days OSS.

 March: Student gets in a fight: Three days OSS.

 May: Student gets in a fight: A.P. orders three days OSS 
without consulting with principal or special education 
director.

 Have we exceeded the “FAPE‐Free Zone”? 

 Have we changed placement improperly?
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So Let’s Get Back to FBAs….

 If we make a disciplinary change of placement HB 785 requires 
the school to “seek consent” to do an FBA.

 Exception to that: if there is an FBA that is less than one year old.

 School (ARDC) must also review any previous FBA.  

 Deadline for this: “not later than the 10th school day after the 
change of placement.” 

 By the way: “seek consent” certainly sounds like consent is 
required in order to do an FBA, which is what OSEP has said all 
along.

About FBAs…

 Neither this law, nor existing federal law, gives any 
definition of the term “functional behavioral assessment.”  

 That gives schools flexibility in how to conduct an FBA, 
but it would be wise and prudent to have good 
professional research to support your decisions about 
this.

 Let’s move on to BIPs….

HB 785 and BIPs.

 Chapter 37 already said that if the ARDC determines that a BIP is 
appropriate, the BIP “shall be included as part of the student’s IEP and 
provided to each teacher with responsibility for educating the 
student.”  TEC 29.005(g).

 HB 785 adds a requirement that a BIP that is part of the IEP must be 
reviewed annually “and more frequently if appropriate.” 

 Duh.  Federal law already requires an annual “or more frequent” 
review of the IEP.

 But 785 lists the issues to be reviewed….
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Reviewing the BIP.

 HB 785 requires that the review of a student’s BIP should address 
changes in circumstances that may impact behavior such as:

1. Placement of the student in a different educational setting.

2. An increase or persistence in disciplinary actions taken regarding the 
student for similar types of behavior.

3. A pattern of unexcused absences. 

4. An unauthorized unsupervised departure from an educational 
setting.

5. Safety of the student or others.

How to Review the BIP

 A form with a checklist would be helpful.

 Of course the ARDC is not limited to those checklist 
items.

What Else About BIPs?

 In the context of a disciplinary change of placement, 
besides seeking consent for an FBA and reviewing any 
existing FBAs, the school (ARDC) must also review any 
BIPs previously developed; and

 Develop a BIP if the student does not have one, or 
review and revise the existing one, all of this only “as 
necessary.”

 Timeline: Same as with FBAs—ten school days after 
change of placement.
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How Does That Compare with IDEA?

 These new state law requirements are very similar to IDEA 
requirements.  Except under IDEA, FBAs and BIPs are 
required only when the behavior is a manifestation of 
disability. 

 HB 785 does not draw any distinction between behavior that 
is and is not a manifestation of disability. 

 What about that “as necessary” language?  Suggestion: keep 
it simple, and assume that it’s always necessary.  Explaining 
why it was not necessary may be difficult. 

A Few Suggestions About BIPs.
 BIPs are not defined in the law, but they are described as positive 

behavioral interventions, supports and strategies to address behavior 
that “impedes the learning” of the student or others.

 Notice: they are POSITIVE actions that the school takes to encourage 
appropriate behavior. 

 So does it make any sense to include restraint in a BIP?  Short term 
OSS or ISS?  Calling in law enforcement?  None of those are “positive.”  

 Furthermore, you don’t need to “authorize” these things in a BIP. They 
are already authorized by law, policy, and code of conduct.

 BIPs do not describe what we do TO the student. They describe what 
we do FOR the student.

HB 785 and Restraint

 The new law requires new rules from the Commissioner 
about restraint.  

 That will take some time, but it might be wise to start doing 
what those rules will require sooner than the date of rule 
adoption. 

 Actually, you probably already are, since what is in this bill is 
already in the Commissioner’s rules.

 What will the new rules require?  SEE NEXT SLIDE!!
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Written Notice of Restraint: 11 Components

1. Name of student.

2. Name of the person who restrained (employee, volunteer, or 
independent contractor).

3. Date of restraint.

4. Time restraint started and ended.

5. Location of restraint.

6. Nature of the restraint.

7. Description of student’s activity “immediately preceding” restraint.

8. Behavior that prompted restraint.

11 Components: the Last Three….

9. Any effort made to de‐escalate the situation and any 
alternatives to restraint that were attempted.

10. If the student has a BIP, whether the plan needs to be revised 
as a result of the behavior that led to the restraint.

11. If the student does not have a BIP, information on the 
procedure for requesting an ARDC meeting to discuss the 
possibility of an FBA and/or BIP.

HB 785 and the Student’s File

 This 11‐point written notice must be included in the 
eligibility folder.

 That folder must also include information on the method by 
which the notice was sent to the parent; and

 The contact information for the parent or the person to 
whom the notice was sent.
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How Does This Differ from Existing Rules?

 Not much at all. 

 This puts into law what is already in regulation.

 Existing rules require good faith effort to notify the parent of 
restraint on the day of restraint, with written notice to go in 
the mail the next school day. 

HB 785 and Time Out

 Commissioner will develop rules that require 
documentation of each use of “time‐out” that is prompted 
by a behavior of the student specified” in the student’s BIP.  

 The documentation must include a description of the 
behavior that prompted the “time‐out.”

 This does not apply to the use of time‐out with students 
who do not have a BIP. Nor does it apply to students with a 
BIP unless the behavior that prompted time‐out was 
specified in the plan.

Let’s Review Some Things About Time-Out

 It does have a definition: “a behavior management 
technique in which to provide a student with an opportunity 
to regain self‐control, the student is separated from other 
students for a limited period in a setting: (A) that is not 
locked; and (B) from which the exit is not physically blocked 
by furniture, a closed door held shut from the outside, or 
another inanimate object.” TEC 37.0021(b)(3).

 A 5th Circuit case held that “separated” might apply even 
when the student remains in the same classroom.  
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We Also Have Regulations….

 You can’t use physical force, or threat of it, to place a student in time‐
out.

 It can only be used “in conjunction with an array of positive behavior 
intervention strategies and techniques” and must be included in the IEP 
or BIP “if it is utilized on a recurrent basis to increase or decrease a 
targeted behavior.”

 It must not preclude the student’s ability to be involved in and progress 
in the general curriculum and advance toward attaining IEP goals.

 Staff must be trained on this. Documentation must be kept and 
considered.

Is Time-Out an “Aversive Technique”?

 It’s included in the list of aversive techniques, but only 
if the student is “isolated” through the use of physical 
barriers, or is precluded from being able to be involved 
in and progress in the general curriculum or IEP goals. 

 Also: an aversive technique is one that is intended to 
reduce the likelihood of behavior reoccurring by 
intentionally inflicting significant physical or emotional 
discomfort or pain.  TEC 37.0023.  

So What to Make of All This?

 These “changes” with regard to FBAs and BIPs and restraint 
largely parallel what is already in federal law and is 
consistent with good practice.

 But it provides a great opportunity to provide staff training 
on the importance of BIPs and IDEA compliance. 

 Remember this: BIPs should address behaviors that “impede 
learning” whether the behavior is a manifestation of 
disability or not. 
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SB 202: Retire/Rehire
 “SB 202 clarifies that employer contributions are just that, a burden on the employer, 

not the employee.”  Bill Analysis.

 This one requires that what is known as the “retire/rehire surcharge” must be paid by 
the employer, and not passed on to the employee.  

 “The employer may not directly or indirectly pass that cost on to the retiree through 
payroll deduction, imposition of a fee, or by any other means designed to recover the 
cost.” 

 But SB 288 allows retirees to work on mitigating learning loss due to COVID with no 
surcharge and no loss of benefits. Must be a new position, and must be funded with 
federal funds.  

 SB 1356 allows retirees to provide supplemental tutoring while still receiving TRS 
benefits, but surcharge still applies, to be paid by employer.  

HB 1525: Sex Ed and SHAC

 Public notice of meetings of the SHAC (School Health Advisory 
Committee) similar to TOMA requirements. 

 Board policy must address the process for adoption of materials 
for human sexuality instruction.  Must include at least two public 
meetings of the SHAC.

 SHAC makes recommendations to the board.  Board takes action 
to adopt materials.

 Any materials must be 1) based on SHAC advice; 2) suitable for 
subject and grade level; and 3) reviewed by academic experts.

HB 1525: Sex Ed and Parents

 Before each school year, written notice to the parents about the 
board’s decision re: human sexuality instruction. The district is not 
required to provide such instruction.

 If it will be provided, written consent from each parent is required.  
The request for consent must be given to parents at least 14 days 
prior to beginning instruction, and cannot be included with any other 
request or notification. 

 Notice must include a detailed description of the content of 
instruction and a “general schedule.”  Parents can review materials or 
purchase a copy, remove student from any part, and file complaints.
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HB 1525: Sex Ed Materials

 Materials to be used that are in the public domain must be 
posted on the district’s website and provided to parents upon 
request. 

 Materials that are copyrighted may be reviewed by parents, 
purchased from the publisher, or reviewed online.  

 The district’s contract with the publisher must ensure that 
parents can purchase a copy at a cost per unit no more than 
what the school paid.

SB 89: COVID Recovery for Special Ed Students
 Requires an “IEP supplement” for students served in special 

education during either of the COVID years: 2019‐20 and 2020‐21.

 Was the initial FIE done during this timeframe? If so, was it on 
time?

 Was the initial IEP developed during this timeframe?  If so, was it 
done on time?

 Were special services “interrupted, reduced, delayed, suspended, 
or discontinued” during this timeframe?

 Based on these three factors, “or any other factors” are 
compensatory services appropriate?

More on SB 89
 This IEP supplement is not required if the student’s IEP for 2020‐

21 already addresses these four factors.

 The provisions in the Education Code that limit what can be 
required to be included in an IEP do not apply to this IEP 
supplement.

 These supplements must be completed by May 1, 2022.

 Notice the verbs: “interrupted, reduced, delayed, suspended or 
discontinued.”  That’s entirely about the delivery of services—not 
the achievement or non‐achievement of the goal.  

 Consider some examples…. 
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COVID Recovery for Adam, Baker, and Charlie

 Adam received every minute of the services his IEP called for, without any 
delay or interruption. He’s not a good candidate for compensatory services 
under SB 89.

 Baker’s speech therapy services were interrupted in March, 2020, and 
delayed for awhile, but the district was able to make up for it during the 
2020‐21 school year.  Baker achieved the goals for speech.  He’s not a good 
candidate either. 

 Charlie’s IEP called for a lot of hands‐on services and considerable OT and 
PT.  His services were “interrupted, reduced, delayed” despite the best 
efforts of the district. Charlie’s a good candidate, but consider all factors. 
Have we made up for this already? How did he fare with his 2020‐21 IEP?  

HB 547: Homeschoolers and the UIL

 The Tim Tebow Bill!

 A homeschool student MAY be allowed to participate in UIL activities 
representing the public school.  

 It’s the school’s choice—this is not an entitlement.  It’s permissive.

 Student is eligible to participate at the school “that the student would be 
eligible to attend based on the student’s residential address.”  Proof of 
residency must be provided.

 Student must comply with school policies re: registration, age eligibility, fees, 
insurance, transportation, physical condition, qualifications, responsibilities, 
event schedules, behavior and performance standards, and immunization. 

What About Grades?

 To be eligible in the first six weeks of the school year the student 
must show grade level proficiency via a “nationally recognized, 
norm‐referenced assessment instrument, such as the Iowa Test of 
Basic Skills, Stanford Achievement Test, California Achievement 
Test, or Comprehensive Test of Basic Skills.” 

 Student must have a “composite, core, or survey score” that is 
average or better as per the testing service.

 Test must have been administered in the current or immediately 
preceding school year.  For 2021‐22, this means it must have been 
taken in the 2020‐21 or 2021‐22 school year. 
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After First Six Weeks?

 After first six weeks, the parent must “provide written 
verification…indicating that the student is receiving a 
passing grade in each course or subject being taught.”  

 This should be done as per coach’s request and in 
accordance with the school’s grading calendar (six weeks; 
nine weeks).  

 “The parent…is responsible for oversight of academic 
standards relating to the student’s participation in a league 
activity.”

What if Student Leaves Mid-Year?

 Homeschooled student is not authorized to 
participate “during the remainder of any school year 
during which the student was previously enrolled in a 
public school.”

 Notice: previously enrolled in ANY public school.

A Few Other Things….

 UIL may not prohibit participation by homeschoolers.

 This law does not give school officials any authority to exercise 
control, supervision, or regulatory authority over home school 
programs, nor to require any changes.

 HB 547 also requires UIL to enter into a Memorandum of 
Understanding re: UIL participation of students being served by 
the Juvenile Justice Department. 

 UIL wants to get your decision by August 1.  
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SB 746: Parents Staying in Touch

 Requires parents to provide in writing their address, 
phone and email. This to be done upon enrollment 
and within two weeks after the start of each school 
year.

 Any changes to be reported within two weeks.

 And the consequences for failing to do so are??????

Lots of Other Things!

 HB 750: About posting employment policies on internet, intranet.

 Many minor changes to employee leave.   Look for “Leave Framework” 
from TASB.

 SB 1267: Clearinghouse from SBEC about training requirements.

 HB 2519: Penalty Free Resignation Date.

 HB 3379: Child abuse reporting must be based on “reasonable cause to 
believe.”

 SB 282: No public funds to settle sexual harassment claims against an 
individual.

 SB 1365: Accountability and TEA authority.

More….

 HB 699: Excused absences due to a serious or life‐threatening illness 
or related treatment.

 HB 773: “Indicators of achievement” will include those who 
successfully completed a CTE program.

 SB 2050: Bullying policies must address prevention and mediation of 
incidents between students, and must meet TEA standards.

 SB 2066: No more LEP.  Now it’s “emergent bilingual student.”

 SB 2081: 22:1 applies to Pre‐K.

 HB 159: Ed prep for serving students with disabilities for teachers and 
principals.
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Just a Few More….

 SB 1444: Opting out of TRS Active Care.

 HB 2681: Bible classes in grades 6‐8.

 HB 1525: School finance.

 SB 204: Busing kids in from outside the district.

 SB 1831/HB 3721: No Trafficking Zone Signs.

 HB 4509: Informed American Patriotism.
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LET’S CONSIDER THE TOP TEN BILLS…. 

ONE:  HB 4545:  OUT WITH THE GPC.  IN WITH THE ALC 

ALCs.  The provision that prohibited the promotion of students from grades 5 and 8 when they 
fail the STAAR test has been repealed.  Instead, we will have an ALC (Accelerated Learning 
Committee) for each student who fails to perform satisfactorily on the STAAR test in math or 
reading in 3rd, 5th, or 8th grade.  The ALC is a replacement for the Grade Placement Committee we 
have had in the past.    For special education students the ARD Committee will serve as the ALC.  

ACCELERATED INSTRUCTION. The ALC will develop a plan for “accelerated instruction.”  The plan 
must be developed before the start of the next school year, and will be designed to enable the 
student to advance to grade level before the end of that school year.  The plan must be in writing 
and provided to the parents. Accelerated instruction can be provided in the summer or the 
subsequent school year, and if it’s done during the subsequent school year it may require the 
student’s participation before or after normal school hours.  The accelerated instruction must 
allow the student to be assigned to a teacher who is certified as a master, exemplary, or 
recognized teacher as per T.E.C. 27.3521, or provide the student with “supplemental instruction.”  
Students receiving accelerated instruction may not be removed from instruction in the 
foundation or enrichment curriculum, or from recess or other physical activity that is available to 
other students, except for circumstances in which other students would be removed (student 
discipline, health or safety concerns, excused absences).  Parents of students receiving 
accelerated instruction must have the ability to request assignment to a particular teacher if 
more than one teacher is available for the grade level.   

SUPPLEMENTAL INSTRUCTION. The term “supplemental instruction” is defined to be 1) targeted; 
2) in addition to the instruction generally provided to students in the subject and grade level; 3) 
no less than 30 total hours, and, unless done entirely in the summer, no less than once per week 
during the school year; 4) be designed to assist the student to achieve at grade level; 5) include 
effective materials; 6) be provided in a group no larger than three, unless all parents in the group 
authorize a larger group; 7) be provided by a person with training in the materials to be used; 
and 8) to the extent possible, provided by the same person throughout.   

BOARD ACTION REQUIRED.  Board policy must allow for a grievance process for parents to 
contest the content or implementation of the accelerated learning plan.   
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IF PROBLEMS PERSIST. If the student fails to perform satisfactorily in the same subject in the next 
school year, the superintendent or designee must meet with the ALC and determine what to do. 
The designee may be an ESC employee, but cannot be a member of the ALC.   

OTHER PROVISIONS. The same process applies to high school students who fail to perform 
satisfactorily on a STAAR test.  The Commissioner will establish a Strong Foundations Grant 
Program for schools that serve students pre-k to grade five.  Low performing elementary schools 
may be required to comply with the requirements of the Strong Foundations Grant Program. 

TWO:  SB 1697:  MOM: CAN I PLEASE BE PROMOTED???? 

RETENTION OR REPETITION. Parents of students in traditional or charter schools may elect to 
have their child 1) repeat pre-k; 2) enroll in pre-k if the student would have been eligible in the 
previous year as a three-year old, and has not yet enrolled in kindergarten; 3) repeat 
kindergarten; 4) enroll in kindergarten if the student could have enrolled in kindergarten the 
previous year and has not yet enrolled in first grade; or 5) repeat any grade from 1st to 8th.  In 
high school, the parent can choose to have the student repeat any course, unless the school 
determines that the student has met all graduation requirements.   

EXPIRATION DATES. The provisions regarding student from 4th grade and up only apply to 
students in those grades in the 2020-21 and 2021-22 school years. Those provisions expire on 
September 1, 2022.   

RETENTION COMMITTEES. Parents must make their election in writing.  If the school disagrees 
with the parent, it must convene a “retention committee” consisting of the principal or designee, 
the parent, the teacher of the grade or course, and other teachers at the principal’s discretion if 
multiple courses are at stake.   The committee must meet in person unless an alternative is 
acceptable to the parent.  The student may not be retained or retake the course if the parent 
does not meet with the committee, but if the parent does meet with the committee the parent 
gets to decide about retention or retaking of the course, and the school “must abide by the 
decision of the parent.”  

GRADES. If a student receives a passing grade or earns credit for a course, and is then retained, 
the student must get the original grade assigned unless the district adopts a policy to a different 
effect.  Retention by parental option is treated as retention by the school.  

18-YEAR OLDS. This parental option transfers to the student who is 18 years old, or has the 
disabilities of minority removed.  

T.E.A.’s JOB. The Commissioner will adopt rules about this. Those rules must address whether a 
student who is retained by parental option should be considered “at risk.” Students retained for 
pre-k are not “at risk.”   

The Commissioner’s rules must also allow for ADA funding for a grade or course that is being 
repeated due to parental option. 
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THREE:  HB 3979?  SB 3?  HOW DO WE TEACH SOCIAL STUDIES? 

WITH THIS MUCH DETAIL, WHAT’S LEFT FOR SBOE TO DO? This summary is based on 3979, which 
is the operative bill as of going to print with our handout materials.  SB 3 is pending in the special 
session.  When the SBOE addresses the TEKS for social studies they are going to have their hands 
full.  Or maybe not, as this bill (3979) lays out what is to be included in such detail that perhaps 
no further elaboration will be required. As a result of wildly divergent views as to what should be 
taught, this law will require that the TEKS address the writings of George Washington, Ona Judge, 
Thomas Jefferson, Sally Hemings, Frederick Douglas, Martin Luther King and Abigail Adams.  
Students will be learning about the Chicano movement, Cesar Chavez, Dolores Huerta, Dr. Hector 
Garcia and the American GI Forum; the womens’ suffrage movement and Susan B. Anthony; 
some famous court cases, including Brown v. Board of Education, Hernandez v. Texas and 
Mendez v. Westminster; the history of Native Americans, including information about the Indian 
Removal Act.  Students will be taught about “the history of white supremacy, including but not 
limited to the institution of slavery, the eugenics movement, and the Ku Klux Klan, and the ways 
in which it was morally wrong.” No doubt this will involve teaching about the Fugitive Slave Acts 
and the underground railroad.   

CONTROVERSIAL ISSUES. With regard to any social studies course “in the required curriculum” 
teachers: 

may not be compelled to discuss a particular current event or widely debated and 
currently controversial issue of public policy or social affairs.”   

For teachers who choose to discuss such a topic, the teacher must, to the best of the 
teacher’s ability, strive to explore the topic from diverse and contending perspectives 
without giving deference to any one perspective; 

Schools (including open enrollment charters) may not require, make part of the course, 
or give course or extra credit to a student’s political activism, lobbying, efforts to persuade 
public officials, or for any participation in an internship, practicum or similar activity 
involving social or public policy advocacy.  Moreover, schools may not accept private 
funding for course development or training for a course that includes such things.  

THOU SHALL NOTs. No employee of a school district, open enrollment charter, or state agency 
may: 

be required to engage in “training, orientation, or therapy that presents any form of race 
or sex stereotyping or blame on the basis of race or sex;” 

require an understanding of The 1619 Project; 

require, or make part of a course the concept that: 

1.  One race or sex is inherently superior to another race or sex; 
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2. An individual, by virtue of that person’s race or sex is inherently racist, sexist or 
oppressive, whether consciously or unconsciously; 

3. An individual should be discriminated against or receive adverse treatment based on 
race or sex; 

4. Members of one race or sex cannot and should not attempt to treat others without 
respect to race or sex; 

5. An individual’s moral character, standing or worth is necessarily determined by the 
person’s race or sex; 

6. An individual, by virtue of race or sex, bears responsibility for actions taken in the past 
by other members of the same race or sex; 

7. An individual should feel discomfort, guilt, anguish, or any other form of psychological 
distress based on the person’s race or sex; 

8. Meritocracy or traits such as a hard work ethic are racist or sexist or were created by 
members of a particular race to oppress members of another race; 

9. The advent of slavery in the territory that is now the U.S. constituted the true founding 
of the U.S.; or 

10. Slavery and racism are anything other than deviations from, betrayals of, or failures 
to live up to the authentic founding principles of the U.S, which include liberty and 
equality. 

LET’S REMEMBER THE FIRST AMENDMENT! Students will remain free to discuss the issues that 
cannot be discussed in social studies class without punishment.  Neither traditional nor open 
enrollment charter schools may “implement, interpret, or enforce any rules or student code of 
conduct in a manner that would result in the punishment or a student for discussing, or have a 
chilling effect on student discussion” of such issues.  

FOUR:  SB 179:  LET THE COUNSELORS COUNSEL! 

BOARD POLICY REGARDING COUNSELING. The school board must adopt a policy that requires 
counselors to spend no less than 80% of their work time on “duties that are components of a 
counseling program.”  Time spent administering assessment instruments does not count toward 
the 80%, but time spent interpreting data from the assessment does count.  If the board 
determines (note: the board, not the superintendent or principal) that staffing needs require a 
counselor to spend less than 80% on counseling, the policy must 1) include the reasons for this; 
2) list the non-counseling duties that need to be done; and 3) set the percentage of work time 
the counselor will be required to counsel.   

DON’T TRY TO WORK AROUND THIS. Schools may not override this statute with language in the 
contract, and may not authorize administrators to require a counselor to “generally perform” 
duties not related to counseling, unless that duty is set in the board’s policy.  Each district must 
annually assess the district’s compliance with the policy and be ready to provide a written copy 
of the assessment to the Commissioner upon request.  The Commissioner will be adopting rules 
about this. 
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FIVE:  HB 785:  SPECIAL ED DISCIPLINE: BIPs, RESTRAINT, TIME-OUT AND CHANGES OF 
PLACEMENT 

BIPs.  If a student’s IEP includes a BIP, it must be reviewed by the ARDC annually or more 
frequently as appropriate. The review must consider changes in circumstances that may impact 
the student’s behavior, as well as the safety of the student and others.  The circumstance to be 
considered would include changes of placement, an increase or persistence in disciplinary actions 
taken for similar behaviors, a pattern of unexcused absences, an unauthorized or unsupervised 
departure from the school. 

RESTRAINT.  The Commissioner will be adding rules about restraint that will require written 
notice to the parent of each incident of restraint.  A copy of the notice must be included in the 
student’s records.   

TIME OUT.  For students who have a BIP, schools will be required to document “each use of time-
out prompted by a behavior of the student specified in the student’s plan, including a description 
of the behavior that prompted the time-out.”  

DISCIPLINARY CHANGES OF PLACEMENT.  If the school makes a disciplinary change of placement 
for a student with a disability, the school must 1) seek consent from the parent to conduct a FBA 
if one has never been done, or the existing FBA is more than one year old; 2) review any previous 
FBAs and/or BIPs; and 3) develop a BIP or revise the existing one, as necessary.  These things 
must take place within 10 school days after the change of placement.  

SIX:  SB 202—SB 288—HB 1525:  RETIRE/REHIRE 

THE WAY IT IS. Current law (Government Code 825.4092(b) requires the employer of a 
retired/rehire to make a contribution to TRS equal to the sum that would go to TRS if the person 
was still contributing to that system. According to the bill this amounts to 15.7% (as of 9-1-21) of 
the person’s salary.  The employer is also required to contribute a “healthcare surcharge” of $535 
for those retirees who participate in TRS Care. 

Bottom line: it costs the school district more to hire the retired teacher.  The district is required 
to pay the TRS contribution that would normally come out of the teacher’s salary, or be 
reimbursed by the state.  

WHAT THE BILL DOES. Some districts have charged the TRS-retiree some or all of this 
difference.  SB 202 is designed to put the kibosh on that.  The bill analysis puts it plainly: “SB 202 
clarifies that employer contributions are just that, a burden on the employer, not the retired 
teacher.”  

Here’s the language of the bill itself: 

A reporting employer is ultimately responsible for payment of the amounts required to 
be contributed under Subsections (b) and (c).  The employer may not directly or indirectly 
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pass that cost on to the retiree through payroll deduction, by imposition of a fee, or by 
any other means designed to recover the cost.” 

SOME NEW WRINKLES. The basic rules for the hiring of retirees remain the same.  Those who 
retired after September 1, 2005, can return to full-time work for a school district after a full 12-
month break.  If the retiree comes back before that long break, the retiree is limited to substitute 
service, or halftime employment.  A new bill passed this year permits the retiree to tutor a 
student in an approved program (see HB 1525), without loss of TRS benefits.   And SB 288 allows 
those who retired after September 1, 2005 to be employed without loss of TRS benefits, and 
without the employer having to pay the surcharge if the retiree is hired to perform duties “related 
to the mitigation of student learning loss attributable to the coronavirus disease (COVID-19) 
pandemic” as long as the position is “in addition to the normal staffing level” and “is funded 
wholly by federal COVID relief funds. 

SEVEN:  HB 1525:  TRANSPARENCY FOR THE SHAC 

KINDA LIKE TOMA. Requires public notice for meetings of the school health advisory council 
(SHAC) similar to TOMA requirements; also that minutes be kept, along with an audio or video 
recording, all of which is to be posted on the district’s website. 

MATERIALS. School boards must adopt a policy regarding a process for adoption of materials for 
human sexuality instruction. The policy must require at least two public meetings of the SHAC, 
which will then make recommendations to the board, which will take action “by a record vote at 
a public meeting.”  The board must ensure that the materials are 1) based on advice from the 
SHAC; 2) suitable for the subject and grade level; and 3) reviewed by academic experts in the 
subject and grade level.  The materials must then be made available as called for by the statute. 

PARENT RIGHTS. Before each school year, the district must provide written notice to parents 
about the board’s decision regarding human sexuality instruction. If it will be provided, the notice 
must include a statement regarding the state law on this subject, and a detailed description of 
the content of the instruction along with a “general schedule” for the instruction.  The notice 
must also inform parents that they can 1) review the materials, or purchase a copy; 2) remove 
the student from any part;  3) use the grievance process or TEA complaint process. The notice 
must also inform the parent that any materials that are in the public domain must be posted on 
the district’s website. Also, information on how parents can get involved in the development of 
the curriculum to be used.  

NOT AN OPT OUT.  AN OPT IN. Schools must obtain written consent from the parent before 
providing human sexuality instruction.   Request for consent may not be included with any other 
notification or request, other than the notice about human sexuality instruction.  The notice must 
be provided to the parents at least 14 days before instruction is to begin.  

MORE TRANSPARENCY.  Materials to be used that are in the public domain must be posted on 
the website, and provided to the parent upon request by mail or email.  Materials that are 
copyrighted may be reviewed during regular business hours at the campus, purchased from the 

33



publisher, or reviewed online through a secure system.  The district’s contract with the publisher 
must ensure that parents can purchase a copy at a cost per unit no greater than what the school 
paid. 

“Curriculum materials” includes teacher training materials.  

EIGHT:  SB 89: THE COVID-19 SPECIAL EDUCATION RECOVERY ACT 

WE KNEW THIS WAS COMING. This one requires an IEP supplement for any student who was 
served in special education for either or both of the “COVID Years”—2019-20 and 2020-21.  The 
supplement must include 1) if the FIIE was completed during either of those years, and if so, if it 
was done on time; 2) if the initial IEP was developed during either of those two years, and if so, 
if it was done on time; 3) whether special services for the student, during either of the two years, 
was “interrupted, reduced, delayed, suspended, or discontinued; and 4) whether compensatory 
services are appropriate based on the first three factors “or any other factors.”  This supplement 
is not required if the student’s IEP for 2020-21 already addresses these four factors.  These 
supplements must be completed for each child subject to this section by May 1, 2022.  The 
provisions in the Education Code that limit what can be required to be put into an IEP do not 
apply to these supplements. 

NINE:  HB 547:  HOMESCHOOLERS AND THE UIL: THE TIM TEBOW BILL 

THE TEBOW BILL. Homeschoolers finally succeeded in the effort to permit their children to 
participate in UIL activities representing a school the student does not attend.  The bill makes this 
permissible, but not required, so each school will have to decide.  The student is subject to school 
policies re: registration, age eligibility, fees, insurance, transportation, physical condition, 
qualifications, responsibilities, event schedules, standards of behavior and performance.  The 
student is subject to immunization requirements as they apply to other students, including the 
exceptions to the requirements.  

ONLY WHERE YOU LIVE. The student can only participate at the school “that the student would 
be eligible to attend based on the student’s residential address.”  Proof of residency must be 
provided. 

A MODIFIED VERSION OF “NO PASS NO PLAY.” To participate in the first six weeks of the year, 
the student must demonstrate grade level proficiency on any “nationally recognized, norm-
referenced assessment instrument, such as the Iowa Test of Basic Skills, Stanford Achievement 
Test, California Achievement Test, or Comprehensive Test of Basic Skills.” Student must have “a 
composite, core, or survey score that is within the average or higher than average range of scores 
as established by the applicable testing service.”  Meeting this standard is sufficient for the school 
year in which the test was taken, and the next school year. 

“The parent…is responsible for oversight of academic standards relating to the student’s 
participation in a league activity.” 
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After the first six weeks, or earlier at the coach’s request, the parent must “periodically, in 
accordance with the school’s grading calendar, provide written verification…indicating that the 
student is receiving a passing grade in each course or subject being taught.” 

NOT AVAILABLE FOR MID-YEAR WITHDRAWALS. The homeschool student is not authorized to 
participate “during the remainder of any school year during which the student was previously 
enrolled in a public school.”  Notice: any public school.   

RECOGNIZING THE RIGHTS OF HOMESCHOOLERS. The UIL may not prohibit homeschoolers from 
participating. 

 This law does not give school officials the authority to exercise control, supervision, or regulatory 
authority over the homeschool program. Nor to require any changes.   

ONE MORE THING. HB 547 also requires the UIL to allow students who receive services under the 
supervision of the Juvenile Justice Department to participate in UIL activities “in the same 
manner” as students in the public schools.  The UIL is to enter a Memorandum of Understanding 
about this. 

Effective date of all this: September 1, 2021. 

TEN:  SB 746:  PARENT RIGHTS AND RESPONSIBILITIES 

PARENT RESPONSIBILTIES. The parent must provide in writing their address, phone and email. 
This to be done upon enrollment and within two weeks after the start of each school year.  Any 
changes must be reported within two weeks. See TEC 26.0125. 

****************************************************************************** 

****************************************************************************** 

AND THEN THERE IS ALL THE REST…. 

SB 1365:  ACCOUNTABILITY 

This one makes numerous changes regarding accountability ratings, investigations, and appeals  
Among other things it would clarify sections of the Texas Education Code:  

• Addresses that a “not rated” status pauses, but does not reset, interventions; 

• Conservators have authority over districts to effectuate interventions; 

• Closure of board of managers occurs after five years of failed performance of a campus; 

• Boards of managers supersede the authority of boards of trustees; 

• Commissioner delegation and informal review authority and requirements; 
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• "Special accreditation investigations" are designated as "special investigations" since they 
address more than accreditations issues; 

• Issues regarding accreditation; 

• Investigation interventions are independent of the district/campus meeting the 
accountability interventions requirements; 

• Details investigatory authority for when a district is suspected of fraud or violating 
statute; 

• Prohibits spending public funds to challenge in court a final and unappealable decision; 
and 

• Ensures interventions occur in districts with campuses that failed to achieve acceptable 
status in a ten-year period. 

HB 572:  TWO THINGS:  WHO IS “AT RISK” and COMPETENCY BASED EDUCATION 

This one adds a 15th category of student to be identified as “at risk”—those who are enrolled in 
a program identified as a “dropout recovery school.” This could be at a traditional district or an 
open enrollment charter.  

It would be surprising for a student to fit this category without first fitting one of the fourteen 
other categories. 

This bill also calls on TEA to study “competency-based educational programs” with a report to 
the legislature prior to the 2023 session. 

HB 699:  RILEY’S RULE 

Schools must excuse an absence that is due to “a serious or life-threatening illness or related 
treatment that makes the student’s attendance infeasible.”    A doctor licensed in Texas must 
certify the illness and the anticipated period of absence.    Absences due to these conditions may 
not be considered in connection with attendance requirements.  Truancy charges may not be 
filed if the charges would be based on absences due to these conditions. Instead, additional 
counseling must be offered. 

HB 725:  JACE’S LAW 

Three-year olds who have ever been in foster care in another state but now reside in Texas will 
be eligible for Pre-K.   

HB 773:  LET’S NOT FORGET THE CAREER AND TECH KIDS 
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The “indicators of achievement” in our accountability system will now include “students who 
successfully completed a program of study in career and technical education.”   

HB 999:  THE COVID CLASS OF 2021 

Let’s just let them graduate, regardless of those EOC exams.    

HB 1147:  LET’S NOT FORGET THE NATIONAL GUARD! 

Academic indicators for high schools in the accountability system must include students who 
enlist in the Texas National Guard.   

HB 1525:  CONFIDENTIALITY 

The bill adds detail to the requirements for confidentiality of student information that apply to 
operators of websites and online services that would have access to such information.  

HB 1603:  INDIVIDUAL GRADUATION COMMITTEES (IGC) 

The use of IGCs to authorize the graduation of a student who has not passed EOC exams in two 
or more subjects was set to expire after the graduation of the class of 2023. This bill deletes that 
expiration date, thus keeping IGCs in place indefinitely.  It also authorizes the Commissioner to 
launch a special accreditation investigation if 10% or more of the graduating class at a particular 
high school graduate via IGC.   

HB 2287:  DATA REGARDING STUDENT MENTAL HEALTH 

This bill is about the flow of data regarding mental health services for students to the 
Collaborative Task Force on Public School Mental Health Services. See TEC 38.301 et. seq. It 
imposes no new requirements on public schools beyond the collection and sharing of data.  

SB 289:  LET’S GET A TDL!! 

This one authorizes, but does not require, schools to give an excused absence to students age 15 
or older for getting a learner license or a driver’s license.  Just one day for each.  

SB 788:  DATA-SHARING AGREEMENTS 

TEA, the Higher Education Coordinating Board and the Texas Workforce Commission will develop  
“model data-sharing agreements” dealing with FERPA-protected information.  One model 
agreement will address the sharing of this information for purposes of system evaluation, or with 
entities whose employees or contractors are deemed to be “school officials” under FERPA.  
Another model will address the sharing of this information between public schools. 

No doubt this will take some time, but the resulting products should be helpful to schools.  But 
be sure to have your school attorney review the agreements before using them.  
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SB 2050:  BULLYING 

School policy regarding bullying must address the prevention and mediation of bullying incidents 
between students, and must meet the standards established by TEA. Those standards will focus 
on school climate, and building healthy relationships between students and staff; require a 
committee for each school campus; require instruction for students at each grade level; 
emphasize student reporting of incidents; require the collection of data through annual student 
surveys; and require districts to develop a rubric or checklist to assess an incident of bullying and 
to determine the district’s response.  Bullying incidents, including cyberbullying, will be required 
to be reported through PEIMS for schools and open enrollment charters.  

SB 2066:  OUT WITH LEP.  IN WITH EBS. 

This bill replaces the term “limited English proficiency” to “emergent bilingual student.” 

SB 2081:  22:1 

The 22:1 ratio will now apply to Pre-K, in addition to grades K-4.  This limitation for Pre-K will also 
apply if a school contracts with a private entity. The 22:1 ratio does not apply to charter campuses 
or open enrollment charter schools that serve Pre-K.  

HB 159:  IS EVERYONE PREPARED TO SERVE STUDENTS WITH DISABILITIES?  

This bill requires SBEC to propose rules “specifying what each educator is expected to know and 
be able to do, particularly with regard to students with disabilities” a term that includes students 
covered by Section 504.  To obtain SBEC certification, the person must demonstrate basic 
knowledge of “each disability category” under IDEA and how “each category can affect student 
learning and development” and also the “conditions that may be considered a disability” under 
504 and how they would affect learning and development.  The statute imposes requirements 
on educator prep programs along the same lines.  The requirements for principal certification will 
require “instructional leadership, including the ability to create an inclusive school environment 
and to foster parent involvement” and to handle curriculum and instruction management, 
including “for students with disabilities.”    

HB 1252:  SPECIAL ED STATUTE OF LIMITATIONS 

This bill effectively creates a two-year limitations period for special education due process 
hearings. However, the bill does not take effect until September 1, 2022, and until that time, 
Texas will retain its one-year statute.  

HB 1525:  $$$ 

This bill makes adjustments in grant programs designed to better serve students with autism or 
dyslexia. It also creates a seven-member Commission on Special Education Funding, which will 
make a report on the subject prior to the next legislative session. 
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SB 40:  TELESERVICES 

This one amends the Occupations Code to permit telehealth services for certain professions, 
including a licensed dyslexia practitioner.   

SB 1716:  $1500 GRANTS FOR STUDENTS WITH DISABILITIES 

The Commissioner is charged with developing rules by December 1, 2021 for a “supplemental 
special education services and instructional materials program” whereby an account can be set 
up for each eligible student to provide access to $1500 in services and/or materials, at parental 
request. “Services” are defined as “additive” services that provide an educational benefit, 
including OT, PT, speech, private tutoring and other supplemental private instruction.  Providers 
must be approved by TEA.  “Materials” includes textbooks, computer hardware and software, 
other tech devices and other suitable materials. Services that parents acquire through this 
process should not be taken into account when ARD Committees develop IEPs. In other words, 
services should not be reduced because parents are obtaining them through this program. 

HB 1476:  CAVEAT VENDOR 

Governmental entities that dispute an amount billed by a vendor must notify the vendor of the 
dispute, including a detailed statement of the amount that is disputed, within 21 days after 
receipt of the bill.  The governmental entity may withhold from payment no more than 110% of 
the disputed amount.  

SB 338:  CONSTRUCTION CONTRACTS 

This one authorizes school districts to use the “uniform general conditions” that are reviewed 
and approved by the Texas Facilities Commission. That Commission will now include a 
representative from TASA and one from TASB.  

HB 624:  HIT A LAWYER IT’S A MISDEMEANOR.  HIT A TEACHER IT’S A FELONY 

This bill amends the Penal Code to make it a higher level criminal offense to commit certain 
offenses against a “public servant” or a member of the public servant’s family, if done in 
retaliation for or on account of the person’s service.  

HB 2256:  BILINGUAL SPECIAL ED CERTIFICATION 

This bill requires SBEC to develop a certification for bilingual teachers of students with disabilities.  

HB 3489:  DIGITAL DEVICES 

TEA will consult with Health and Human Services to develop guidelines regarding best practices 
for “the effective integration of digital devices in public schools.”  ISDs and open enrollment 
charters must adopt a policy on this issue, and may, in the policy, adopt the guidelines.  If they 
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do adopt the recommended guidelines, they must also post them on the website.  The intent is 
to have these guidelines ready for the 2023-24 school year.  

SB 530:  INTERNET HARASSMENT 

An amendment to the Penal Code that adds one more criminal offense: publishing on the 
Internet, including a social media platform, “repeated electronic communications in a manner 
reasonably likely to cause emotional distress, abuse, or torment to another person, unless the 
communications are made in connection with a matter of public concern.” 

SB 1444:  OPTING OUT OF TRS-ACTIVE CARE 

This authorizes schools to opt out of TRS Active Care for its employees by giving notice to TRS 
after September 1, 2022.  Once out, the district must stay out for at least five years.  ESCs are 
required to establish a “school district health coverage advisory committee” to conduct a study 
of heath care needs in the region. 

HB 1080:  UIL AND STUDENTS RECEIVING OUTPATIENT SERVICES 

Students may not be excluded from UIL events solely on the basis of the receipt of outpatient 
mental health services. This applies to open enrollment charters as well as traditional schools.  

SB 776:  INCLUSIVE SPORTS PROGRAMS 

UIL is charged establishing an “inclusive sport program,” designed to ensure that students with 
intellectual disabilities have an opportunity to participate in team athletics.  The UIL will be 
adopting rules about this.  The plan is to have inclusive sport programs available at middle and 
junior high schools as well as high schools.  Students who participate will be subject to the same 
rules and requirements as other student athletes.   

HB 3643:  VIRTUAL EDUCATION 

This adds TEC 48.401 et. seq. which are about the establishment of The Texas Commission on 
Virtual Education, a 13-member body that will make recommendations prior to the 2023 session. 

SB 481:  JUST IN CASE WE HAVE ANOTHER PANDEMIC 

If a school announces that it will offer only virtual instruction for more than one grading period, 
any student in that district may transfer to another district that offers in-person instruction, if 
that district accepts the student.  The new district will get ADA funding for the student but cannot 
require tuition.  

SB 560:  LET’S GET BETTER AT BILINGUAL EDUCATION 

This one calls for TEA to work with higher education and the Workforce Commission on a strategic 
plan with tangible goals to produce more bilingual teachers, increase the number of dual 
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language programs, educate families and school employees on the importance of bilingual 
education in early childhood, and adopt a uniform process for identifying and monitoring 
progress for students with limited English proficiency.   

SB 801:  ELEMENTARY AGGIES 

TEA will be creating an agriculture education program for elementary schools.  Whoop!  

SB 348:  PARENT RIGHTS DURING VIRTUAL INSTRUCTION 

This bill amends TEC 26.006 to ensure that parents have access to materials used in remote 
instruction, and the right to observe virtual instruction while the parent’s child is participating 
“to the same extent the parent would be entitled to observe in-person instruction of the child.” 

SB 1063:  PERSONAL FINANCIAL LITERACY 

The required credits for social studies can include a course on “personal financial literacy and 
economics” good for one-half credit. Any such course must be two-thirds about personal financial 
literacy and one-third economics.  

SB 1277:  DUAL CREDIT PROGRAMS 

The agreement pertaining to a dual credit program must designate at least one employee of the 
district or institution who will be responsible for providing academic advising to a student before 
the student begins the course.  

HB 246:  IMPROPER RELATIONSHIPS 

This puts limits on the disclosure of the name of a person accused of the criminal offense of 
engaging in an improper relationship with a student until the person is indicted.  Prior to 
indictment the person’s name may be released only as necessary for the school to report the 
accusation1) to T.E.A., another state agency, local law enforcement, or as otherwise required by 
law; or 2) to the “school’s members or community in accordance with the school’s policies or 
procedures or with the religious law observed by the school.  The name may also be released as 
is necessary to conduct an investigation of the accusation.   

This bill also defines “sexual contact” as certain kinds of touching if the touching is done with the 
intent to arouse or gratify the sexual desire of any person. The touching may be 1) by an 
employee to the anus, breast or genitals of an “enrolled person,” or a “student participant” or 2)  
any touching of any part of the body of an “enrolled person” or “student participant” with those 
body parts. 

HB 1788:  IMMUNITY FOR SECURITY PERSONNEL AND GUN-TOTING SCHOOL EMPLOYEES 

Schools districts, open enrollment charter schools, and private schools are immune from liability 
for any damages that result from the “reasonable action” taken by “security personnel to 
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maintain the safety of the school campus, including action relating to possession or use of a 
firearm.  “Security personnel” includes a school district peace officer, marshal, SRO, retired peace 
officer and volunteers. The same immunity extends for the “reasonable actions” of employees 
who have written permission from the board or governing body to carry a firearm on campus.  
The immunity also extends to the individual “security personnel.”   

HB 3597:  SAFETY DRILLS 

This bill gives the Commissioner more discretion to determine what kind of safety drills must be 
conducted each year, and keeps the cap at no more than eight.  

SB 168:  SAFETY DRILLS 

The Commissioner will be adopting rules regarding best practices for emergency school drills and 
exercises.  The bill also requires notice to students, parents, and staff in advance of an active 
threat exercise. These exercises must be age appropriate, and developed by a team of educators, 
mental health and law enforcement professionals with input from parents and students. 

SB 741:  THE MARSHAL’S GUN COMES OUT OF THE SAFE 

Previous law stated that a school marshal whose “primary duty” involves “regular contact with 
students” the marshal could not carry the gun, but could have it available in a locked and secured 
safe within immediate reach. This bill takes out that limitation and allows the marshal to carry 
the gun, regardless of the marshal’s “primary duty.”  

SB 785:  GOT A SCHOOL MARSHAL? 

This one sets a uniform expiration date for the license of a school marshal.  

SB 1191:  WHEN IS AN SRO NOT AN SRO? 

This one modifies the definition of a school resource officer to say that officers who provide law 
enforcement services at an extracurricular event are not SROs.   

SB 1696:  IN CASE OF RANSOMWARE ATTACK…. 

TEA will work with the Department of Information Resources to establish a system to coordinate 
the anonymous sharing of information regarding cyber attacks and security incidents among 
schools, including charters. 

SB 1831:  NO TRAFFICKING ZONE ACT 

This will require signs in and around the premises of public and private schools warning of 
increased penalties for trafficking with the zone.  TEA will develop rules about this and distribute 
signs at state expense.  Information about trafficking will be included in the curriculum of any 
driver’s education program.  
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SB 2158:  CHILD IDENTIFICATION PROGRAM 

TEA will provide to all school districts and open enrollment charter schools “inkless, in-home 
fingerprint and DNA identification kits” for distribution to parents of any kindergarten, 
elementary or middle school student.  This bill goes into effect only if money is appropriated for 
it.   

HB 690:  SCHOOL BOARD MEMBER TRAINING 

This one requires SBOE to work with the Texas School Safety Center to develop curriculum and 
materials for training on school safety for school board members. Board members will be 
required to complete the training, but the deadline for development of the materials is January 
1, 2022.  

HB 1082:  NONE OF YOUR BUSINESS!! 

This bill adds “an elected public officer” to the list of people whose information cannot be 
obtained through a PIA request.  The protected information consists of “home address, home 
telephone number, emergency contact information, or social security number” or information 
“that reveals whether the person has family members.”   Moreover, these “elected public 
officers” do not have to take any action to protect this information. It’s automatic.   

Members of the legislature and statewide officers already enjoyed this protection. This adds 
locally elected officials, such as school board members, to the list. But what if the person is 
appointed, rather than elected? 

HB 1525:  WADDYATHINK OF THIS, AUSTIN ISD! 

Schools will be required to accept donations from PTOs or PTAs that are recognized by the district 
that are designated to fund supplemental staff positions. The funds must be used as designated. 

HB 3261:  TECHNOLOGY AND ASSESSMENT 

This one allows the instructional materials and technology allotment funds to be used to improve 
bandwidth and infrastructure, and provide training.  Much of this is related to the move toward 
electronic assessments in the accountability program. 

HB 189:  GOLDEN PARACHUTES FOR CHARTER SCHOOL HIGH MUCKETY MUCKS 

Every session the legislature adds additional laws that will apply to charter schools. This one 
makes T.E.C. 11.201(c) applicable to open enrollment charters.  That statute requires a report to 
TEA of any “severance payment” to a superintendent.  If the amount of the severance is greater 
than one years’ salary and benefits, the excess amount is deducted from the Foundation School 
Program funds that will be paid to the district. Now this same rule will apply to open enrollment 
charters.   
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HB 3610:  EXEMPTIONS FROM TAXES 

This bill specifies that an open enrollment charter school is a “political subdivision” with respect 
to any property “purchased, leased, constructed, renovated, or improved with state funds under 
T.E.C. 12.128.  They are also “political subdivisions” for purposes of Tax Code Section 11.11.   
Property purchased or leased by a charter holder with state funds is exempt from ad valorem 
taxation.  Real property that is leased to an ISD, community college, or open enrollment charter 
school is exempt from ad valorem taxation as long as it is used exclusively and reasonably 
necessary for the operation of the school.  

SB 346:  JET GRANTS.  HAS NOTHING TO DO WITH WEST SIDE STORY 

This bill authorizes JET grants (Jobs and Education for Texans) to open enrollment charter schools.  
Traditional schools were already eligible. 

SB 879:  DROPOUT RECOVERY AT A CHARTER SCHOOL 

This one slightly changes the standards for being designated a “dropout recovery” program in a 
charter school.  Rather than serving 50% of the students being 17, now it will be 60% of the 
students are at least 16.   

SB 1615:  THE ADULT HIGH SCHOOL CHARTER SCHOOL PROGRAM 

This bill expands on a pilot project targeting adults without a high school diploma, offering 
education and career training.  The statute authorizing this program was moved from TEC 29.259 
to TEC Chapter 12, which is the charter school chapter.  The statute sets up an advisory 
committee, authorizes the Commissioner to issue charters to nonprofit entities to operate an 
adult high school program. “The purpose of the adult high school charter school program…is to 
meet industry needs for a sufficiently trained workforce within the state and strengthen the 
economic and educational prosperity of the state.”  

SB 369:  OPTING OUT OF THE FAFSA 

Students are required to submit a FAFSA or TASFA (Free Application for Federal Student Aid; 
Texas Application for State Financial Ad) prior to graduation, but their parents can opt them out.  
This bill requires schools to provide the parents with a form that makes that option clear.  

SB 1955:  FREE THE LEARNING PODS! 

COVID gave us a new term: “learning pod.” Now it has a legal definition: “a group of children 
who, based on the voluntary association of the children’s parents, meet together at various times 
and places to participate in or enhance the children’s primary or secondary academic studies, 
including participation in an activity or service provided to the children in exchange for payment.” 
This bill exempts learning pods from the application of all manner of government regulations 
unless those regulations would otherwise apply.  School employees may not initiate or conduct 
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a site visit to the pod, may not discriminate against students for participating in a pod, may not 
require registration of the pod or any report of the existence of the pod.  

HB 1525:  NONPROFIT TUTORING ORGANIZATIONS 

Authorizes nonprofits that are approved by the commissioner for tutoring programs to have 
access to the do-not-hire registry.  The bill also creates “Resource Campuses.” This can apply if 
the campus has received an overall performance rating of F for four years over a ten-year period.  

SB 797:  IN GOD WE TRUST 

Public schools must display the national motto (In God We Trust) in a conspicuous place in each 
building of the school, if the motto is 1) in a durable poster or frame; 2) donated to the school or 
purchased from private donations; 3) the poster or framed copy also includes the U.S. flag, 
centered under the motto, with the Texas flag displayed as well; and 4) it does not contain any 
other words, images or information. 

SB 1351:  CAN’T WE JUST REHEAT IN THE MICROWAVE? 

Amends TEC 33.907 to remove the requirement that schools can only donate food to nonprofits 
through “an official of the nonprofit” who is also affiliated with the campus.  Now it can be 
through any person who is directly and officially affiliated with the campus.  And schools cannot 
donate food that by law must be kept at a certain temperature unless it’s at that temperature. 

 
 
 
 
 
© Walsh Gallegos 2021 
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Caselaw Update:
Four Big Topics

Jim Walsh
Back to School 2021

© Walsh Gallegos 2021

What We Will Cover

 First Big Topic: Student Free Speech.

 Second Big Topic: Title IX and Dress Codes.

 Third Big Topic: Title IX and LGBTQ Students and  
Employees. 

 Fourth Big Topic: Teacher Free Speech.

Background
 We know that students have free speech rights.  

 Those rights still exist when they are at school, but they are 
somewhat limited due to the “special characteristics” of the school. 

 Tinker v. Des Moines is the foundational case.  It held that student 
expression can be restricted (disciplined) if there is a reasonable 
forecast of a material and substantial disruption of school, or if the 
student expression interferes with the rights of others.

 Tinker involved silent expression (a black armband) on a matter of 
national importance (War in Vietnam).

1

2

3

47



Mary Beth Tinker…..Then and Now

Since Then….Students on a 
Losing Streak

 In 1986, SCOTUS held that schools can discipline language that is 
vulgar, lewd, sexually inappropriate….at school or school events.  
Bethel School District No. 403 v. Fraser.

 In 1988, SCOTUS held that schools can restrict expression in school‐
sponsored publications if based on any “legitimate pedagogical 
interest.”   Hazelwood School District v. Kuhlmeier.  

 In 2007, SCOTUS held that schools can restrict student expression 
that advocates the use of illegal drugs (Bong Hits for Jesus Case, 
a.k.a. Morse v. Frederick.)

Geography.  Technology.

 All of these cases involved conduct that occurred on a 
school campus or a school activity.  In Fraser, (vulgar and 
offensive language) this was a particularly important factor.

 All of these cases were prior to the proliferation of social 
media and smart phones.

 Lower courts have been dealing with social media and 
smart phones for years, but now we have a case that has 
reached the Supreme Court.

4
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Our Case: Cheerleaders! 
Vulgarity!! Snapchat!!!

 Brandi did not make the varsity cheerleading squad.  For a second straight 
year, she was relegated to JV.

 She vented on Snapchat: F‐Cheer.  F‐Softball.  F‐School. F‐Everything.  Included 
a picture of her shooting the finger.

 She also complained about the unfairness—a freshman girl made varsity, while 
she, a sophomore, did not.

 Remember: things on Snapchat are designed to disappear. 

 This brief temper tantrum took place away from school, using her own device 
on her own time.

 But the school found out…..

How the School Responded

 Another cheerleader took a screen shot of the Snapchat and 
showed it to her mom, who was also a cheerleader coach.  The 
other cheerleader coach already knew about it from another 
source.

 “Several students, both cheerleaders and non‐cheerleaders” 
approached one of the coaches “visibly upset” to “express their 
concerns that Brandi’s snaps were inappropriate.”

 Coaches suspended the girl from cheerleading for a year.

 This decision was upheld by the A.D., the principal, the 
superintendent, and the board.

The Cheerleader Constitution

 The student agreed to the rules set out for cheerleaders.

 To have respect for the school, the coaches and the other 
cheerleaders. 

 To refrain from foul language and inappropriate gestures.

 To refrain from sharing “negative information” regarding 
cheerleading on the Internet.

 To conduct herself “in such a way that the image of the 
Mahanoy School District would not be tarnished in any 
manner.”

7
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Circuit Court Decision

 The 3rd Circuit held that: 

 Brandi’s outburst was protected by the 1st Amendment;  

 The student did not waive her rights under the 1st Amendment by 
signing up for an extracurricular activity with stricter rules;

 Fraser only applies to on‐campus speech, so it does not apply here.

 The fact that the punishment only applied to extracurricular activities is 
irrelevant.  “Thus, whatever the school’s preferred mode of discipline, it 
implicates the First Amendment so long as it comes in response to the 
student’s exercise of free speech.”

 What about Tinker?  SEE NEXT SLIDE!!

Does the Tinker Test Apply?

 “We hold today that Tinker does not apply to off‐
campus speech—that is, speech that is outside 
school‐owned, operated, or supervised channels 
and that is not reasonably interpreted as bearing 
the school’s imprimatur.”

 That sentence is why SCOTUS took this case.

What Does This Mean for Bullying?

 The Third Circuit dodged that issue:

 Third Circuit: “Nor are we confronted here with off‐
campus student speech threatening violence or 
harassing particular students or teachers……We hold 
only that off‐campus speech not implicating that class 
of interests lies beyond the school’s regulatory 
authority.”

10
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Lots of Interest

 Numerous Amicus briefs were filed in this case, some 
supporting the student; some supporting the school; 
some neutral on the outcome, but seeking clarity 
about bullying and harassment.

 On the school’s side: NSBA, AASA, the national 
versions of TASSP, TEPSA, and TCASE. And the Biden 
Administration.

Oral Argument!

 SCOTUS heard oral argument for almost two hours on 
April 28th.  

 All of the justices asked good questions, pushing the 
lawyers with many hypotheticals to test out the 
implications of a decision for one side or the other. 

 None of the nine tipped their hand as to how they 
would rule.

Extracurriculars

 The lawyer for the student seemed to concede that schools can 
adopt stricter rules regarding expression for members of a team 
or school organization in the interests of building cohesion and 
mutual respect.

 The lawyer for the Biden Administration pointed out the 
important fact that the punishment only removed the student 
from the team—not the school.  Thus “the punishment fit the 
crime,” in that the student violated the rules for being a 
cheerleader—not the general student code of conduct. So she 
was suspended from cheerleading, not from school.
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The Decision

 Brandi wins, 8‐1.  Student losing streak comes to an 
end.

 The Court declined the opportunity to issue a broad, 
general rule about the regulation of off campus 
speech.  We got a more nuanced decision.

 The Court held that schools authority over off campus 
speech exists, but is “diminished.” 

Some key points

 It is “highly unlikely” that a court would approve of disciplinary action 
based on student’s religious or political speech off campus.

 As “nurseries of democracy” schools should be particularly vigilant 
about protecting the rights of students who express unpopular 
opinions. The court noted that popular ideas are less needy of 
protection.

 The opinion implicitly acknowledges the school’s legitimate interest 
in preventing harassment, threats and bullying of teachers or 
students.

What about extracurriculars?

 The fact that this was an extracurricular activity 
seemed to carry little significance for the Court.  For 
educators, this is the most disappointing aspect of this 
decision.

 However, the Court acknowledged that “team 
cohesion” was a legitimate concern for the school.

 So why did Brandi win?  SEE NEXT SLIDE!
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BRANDI WON BECAUSE….

 She used words that were vulgar, but not obscene.

 No fighting words.  

 No threats, harassment, or bullying. 

 It didn’t last long—this was a very brief temper tantrum. 

 The Court just was not convinced that there was any 
substantial disruption to team cohesion.  Testimony of one of 
the cheerleader coaches verified this.

 So….what do you think?

Some Takeaways from Brandi’s Case

 Tighten up that Extracurricular Code of Conduct.

 Continue to address off campus speech that involves 
harassment, threats, or bullying of students or staff 
that has an adverse effect on a student or on the 
learning process. 

 Let’s look at a 5th Circuit case….

Longoria v. San Benito CISD

 Leading case in the 5th Circuit is the San Benito case.  Note the 
court’s guidelines: 

 The fact that parent and student signed off on extra rules 
matters; 

 Activity that affects the reputation of the school matters; 

 Suspension from extras is less of  legal issue than suspension 
from school; 

 You can’t discipline speech just because you find it offensive; and 

 Intent of the student to “reach the school community” is a 
factor.
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The Student with the Painted 
Parking Space

 A Louisiana district allows seniors to paint and decorate their 
parking space in the school parking lot for a fee of $25.  

 Student painted a stylized depiction of Donald Trump wearing 
a flag‐themed bandana and sunglasses.

 This was shortly before the 2020 election. 

 Superintendent thought the painting would be offensive to 
some students and had read about incidents around the 
country.

 Superintendent ordered the crew to paint over it.  

And the Judge Said….
 “Ultimately it is clear that school officials in this case acted 

based upon ‘an urgent wish to avoid controversy which might 
result from the expression.’”

 There was not enough evidence of a REASONABLE FORECAST 
of a MATERIAL and SUBSTANTIAL DISRUPTION.

 And this: “This is not a case involving a symbol such as a 
Confederate flag, which has an established meaning as a 
‘symbol of racism and intolerance, regardless of whatever 
other meanings may be associated with it.’”  Quoting from a 
5th Circuit decision involving Burleson ISD.  

Topic Two: Title IX and Dress 
Codes

 4th Circuit has held that Title IX applies to dress codes. 
Peltier v. Charter Day School, Inc.

 This is not a binding legal precedent in the 5th Circuit, 
but it’s going to stir things up.  Expect more challenges 
to rules regarding hair length, earrings, and anything 
that distinguishes between boys and girls.
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The Peltier Case…Protecting the 
Fragile Vessels

 The 4th Circuit case arose in a charter school in North Carolina 
that promotes “traditional values.” 

 The founder, who still serves on the board, claimed that the 
dress code promoted “chivalry” which he defined as “a code 
of conduct where women….are regarded as a fragile vessel 
that men are supposed to take care of and honor.”

 The main issue was the requirement that the fragile vessels 
wear skirts.  Plaintiffs claimed this imposed a burden on the 
FVs unlike anything the non‐fragile vessels had to deal with.  

Key Points

 The 4th Circuit did not say that the dress code violated Title IX. 
It only said that Title IX applied.  The court sent the case to 
the lower court to determine if the dress code discriminated 
on the basis of sex. 

 The court said this should not be based on subjective 
feelings, but rather, objective harm—whereby a student is 
treated worse than similarly situated students; and that this 
adverse treatment is based on sex.  

 By that standard, not every distinction based on sex is 
discriminatory.  

Meanwhile in Texas….

 Trice v. Pearland ISD.  “Stupid but constitutional”????

 Arnold v. Barbers Hill  ISD.  Claims of sex 
discrimination, race discrimination, and infringement 
of First Amendment rights.  

 And in our neighbors to the east, Sewell v. Monroe 
City School Board.  What is an “outlandish” color of 
hair?
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Topic Three: Title IX and LGBTQ 
Students and Staff

 SCOTUS held that discrimination in employment based on sexual 
orientation or transgender status violates Title VII of the Civil Rights 
Act.  Bostock v. Clayton County.

 Title VII is only about employment. So what does Bostock mean for 
Title IX?

 Even before Bostock, circuit courts had held that restrictive 
bathroom policies violate Title IX.  

 Then the 11th Circuit relied on Bostock to come to the same 
conclusion: “Bostock has great import for Mr. Adams’s Title IX 
claim.”  Adams v. School Board of St. Johns County, Florida.  

Application a Little Closer to 
Home

 The court’s decision in Bailey v. Mansfield ISD
preceded Bostock, and would not be affected by it 
anyway.  Bostock’s case was based on a statute—Title 
VII.  Bailey’s case was based solely on the Constitution.

 The court did not decide the case. It only denied the 
MISD’s effort to get the case dismissed.  In doing so, 
the court offered some cautions. 

 SEE NEXT SLIDE!!

The “negative  reaction” in the 
community….

 “Until the time a parent complained about her sexual orientation, 
she taught at Charlotte Anderson Elementary  School without 
incident.”

 “The ‘negative reaction’ some members of the community may 
have to homosexuals is not a proper basis for discriminating 
against them.”

 That was before Bostock, which made that point an element of 
“clearly established” law.  

 Administrators face possible personal liability for violating “clearly 
established” law.
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Topic Four: Teacher Free Speech
 Our new law pertaining to the curriculum for social studies 

raises issues about the amount of free speech protection 
teachers have in the classroom.  

 Let’s enter the Wayback Machine.  It’s 1972….

 Janet Cooper is teaching American History in Kingsville ISD. 

 She’s using a role‐playing simulation (The Sunshine Project) 
based on life in rural America in the 1870s.  It stirred things up 
among students and parents. 

 Parents complained to the principal and others.  

Hauled into the Principal’s Office

Ms. Cooper was called into the principal’s office twice to 
discuss her use of the Sunshine Project.  In the second 
meeting the personnel director was also present. 

 The director instructed her not to “discuss Blacks in 
American history” and that “nothing controversial should 
be discussed in the classroom.”

 No one gave her a directive to cease using this method. 
She completed the project. 

Contract Renewal Time

 Despite all the controversy, both the principal and the 
superintendent recommended that Ms. Cooper’s 
contract be renewed.  

 It wasn’t.  The board voted not to give her another 
contract.

 She sued. Won at the 5th Circuit. 

 Key Ruling: SEE NEXT SLIDE!!
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Kingsville ISD v. Cooper

 “Classroom discussion is protected activity.”  

 Therefore, it cannot form the basis for an adverse personnel 
decision unless there is evidence that the discussion in the 
classroom “Overbalanced her usefulness as an instructor.” 

 Was her usefulness “overbalanced”?  Nope.  Her evaluations 
rated her as “outstanding” with performance that was 
“thoroughly satisfactory” in every category.  

 This was 1980. Is it still good law?  

 Let’s think about Garcetti v. Ceballos.

Garcetti v. Ceballos
 In this case, SCOTUS restricted free speech rights of public 

employees, holding that they do not have constitutional 
protection for things they say and/or write in the performance 
of their job duties. 

 That appears to completely eliminate any First Amendment 
protection for what teachers say in the classroom. Everything 
they say is said in the performance of their job duties. 

 But….the Court recognized the implications of their decision for 
academic freedom and carved out an exception.  

 SEE NEXT SLIDE!!

What Garcetti says about 
classroom discussion

 The Court took note of reservations expressed by Justice Souter 
in  a dissenting opinion about restrictions on academic freedom 
for teachers.  And the Court said:

 “We need not, and for that reason, do not decide whether the 
analysis we conduct today would apply in the same manner to a 
case involving speech related to scholarship or teaching.” 

 So what is the highest level binding legal precedent we have 
regarding teacher free speech in the classroom? Kingsville ISD v. 
Cooper.
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Remember….
 Courts are likely to be more receptive to claims of academic 

freedom from postsecondary teachers.  The state has more control 
over curriculum and instruction in K‐12.  

 Teachers must follow the curriculum and base their lesson plans on 
the TEKS.

 Teachers must not indoctrinate or otherwise take advantage of the 
captive audience in the classroom to push particular views on 
politics or religion.

 But it’s a fine line.  Consider: when the students ask: Who did you 
vote for?  What do you think? If the teacher answers, is that 
“indoctrination”? © Walsh Gallegos 2021

JIM WALSH
Austin Office
P.O. Box 2156
Austin, Texas 78768
Phone: 512-454-6864
Email: jwalsh@wabsa.com
Web:  www.WalshGallegos.com
Blog: www.edlawdawg.com
Twitter: https://twitter.com/JWalshtxlawdawg
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CASES OF INTEREST IN GENERAL SCHOOL LAW 
 

 

The following materials are taken from the Daily Dawg, a blog written by Jim Walsh and operated 
by the Walsh Gallegos Law Firm. For information about the blog, go to www.edlawdawg.com or 
www.walshgallegos.com.   
 

FIRST TOPIC: STUDENT FREE SPEECH 
 
Friday, July 16, 2021 
 
Brandi the Cheerleader ends student losing streak at SCOTUS! 
 
You have to tip your hat to those cheerleaders and their parents.  Students had been on a losing 
streak at the Supreme Court.  After Mary Beth Tinker’s seminal victory in 1969, students lost 
three straight, in 1986 (Bethel School District No. 403 v. Fraser), 1988 (Hazelwood School District 
v. Kuhlmeier), and 2007 (Morse v. Frederick).  But Brandi Levy ended this streak with a strong 8-
1 decision in her favor in Mahanoy Area School District v. B.L.      
 
Brandi was miffed when she was relegated to JV cheerleading for a second year. She vented her 
frustration with four F-bombs (aimed at cheer, softball, school, and everything) and a raised 
middle finger on Snapchat.  Besides the vulgarities, Brandi also complained of the unfairness of 
being on the JV when a freshman made varsity.   
 
Of course Brandi had signed off on a set of rules for this extracurricular activity by which she 
promised to refrain from vulgar expression and be respectful of teammates and coaches.  The 
cheerleading coaches believed that Brandi had violated her commitment, and so they suspended 
her from JV cheerleading for a year.  Little did they know that this would later be deemed a 
violation of the First Amendment.   
 
This case drew attention far out of proportion to the issue of whether or not Brandi could be a 
cheerleader.  In particular, the decision of the 3rd Circuit alarmed educators because it held that 
schools lacked any authority to discipline students for expressive activity done away from school 
grounds and school activities.  What about cyberbullying? What about abuse via social media? 
What about sexting and other forms of sexual harassment done through technology?   
 
Many lawyers (including the Dawg) expected a landmark decision from the Supreme Court. After 
all, this was the Court’s first opportunity to wade into the murky waters of student expression 
off campus, including with social media sites.  But the Court hardly dipped its toes into those 
waters.  Justice Breyer’s opinion, joined by all but Justice Thomas, noted that “we do not now set 
forth a broad, highly general First  Amendment rule.”   
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Rats. I thought that was exactly what they would do. Wrong again.  Sigh.   
 
So here are a few things we can derive from this opinion. 
 

1.  Schools do retain the power to discipline students for expressive activities off campus, 
but their authority to do so is “diminished.”   

2. It’s highly unlikely that a court would approve of discipline based on a student’s religious 
or political activity when done outside of school activities. 

3. Since public schools are “the nurseries of democracy” school officials should vigilantly 
protect students who express unpopular opinions.  Justice Breyer notes that “popular 
ideas have less need for protection.” 

4. The Court acknowledges the school’s significant interest in preventing bullying or 
harassment, the targeting of particular individuals, and threats aimed at teachers or 
students. 

 
Turning to the specifics of this case, the Court emphasized that Brandi did not target or harass 
anyone, and did not use “fighting words.” Her Snapchat post was “vulgar” but not “obscene.”  
Moreover, this very short temper tantrum took place away from school, on her own time, using 
her own device, and aimed only at her own friends on Snapchat.   
 
The Court acknowledged that schools must prevent material and substantial disruptions of school 
activities but there was scant evidence of disruption here.  A few cheerleaders were upset for 
awhile.  A few minutes were spent discussing the situation in an Algebra class.   
 
The Court also acknowledged that maintaining the cohesion and morale of a team is important. 
But the Court applied the Tinker standard and found no evidence of “any serious decline in team 
morale—to the point where it could create a substantial interference in, or disruption of, the 
school’s efforts to maintain team cohesion.” 
 
The disappointing thing is that the Court seemed to completely disregard the fact that this was 
an extracurricular activity whereby the student had agreed to follow some stricter rules.  The 
Court’s decision is going to leave coaches and sponsors confused about what rules they can apply.   
 
It’s Mahanoy Area School District v. B.L., decided by the Supreme Court, 8-1, on June 23, 2021. 
 
DAWG BONE: BRANDI LEVY AND MARY BETH TINKER: NOW JOINED FOREVER IN SUPREME 
COURT LORE. 
 

****************************************************************************** 

Wednesday, July 21, 2021 
 
What to do with extracurricular codes of conduct after Mahanoy? 
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In its recent decision about a cheerleader and her F-bomb laden Snapchat posts the Supreme 
Court said very little about the fact that the student had signed on for an extracurricular activity 
and thereby agreed to a stricter set of rules.  This is disappointing. We were hoping that the Court 
would take that factor into account, and give us some guidance as to what is OK and not OK in a 
set of rules for extracurricular activities.  Since the decision is silent on that point, coaches and 
sponsors are confused and a bit anxious about what rules they can apply.  Today I offer some 
points to consider.   
 
First, the Court acknowledged that team cohesion was a legitimate concern.  That should mean 
that schools retain the power to discipline students for activities they engage in off campus that 
have a notable adverse impact on the team as a whole.  In this particular case the Court just 
didn’t see any major impact from this very brief social media temper tantrum.   
 
Second, all parties to this case, and the Court, seem to assume that schools can discipline 
students for actual threats, harassment or bullying, even when it occurs off campus.  So rules 
that prohibit students from bullying, threatening or harassing other team members and coaches 
should be OK.  
 
Third, since the Supreme Court did not directly address the issue, we turn to 5th Circuit precedent.  
San Benito CISD removed a cheerleader from the squad based on a Twitter post that the district 
deemed to be inappropriate.  The student sued, alleging an infringement of free speech rights, 
and the case advanced to the 5th Circuit.  Noting how murky the legal standards are in this area, 
the court offered some guidance: 
 

1. The fact that the student and her mother signed off on a Cheerleader Constitution that 
put them on notice that social media activity would be monitored, and might be 
penalized, was a factor here.  So it’s a good idea for schools to continue to require this. 

2. The fact that the Twitter account identified the student as a San Benito cheerleader 
mattered also.  The Twitter post affected the reputation of the school. 

3. “Most notably” the court observed, the girl was not suspended from school, but only from 
an extracurricular activity.  

4. School officials can’t discipline a student for off-campus speech simply because they find 
it offensive.   

5. As a general rule, the student’s intent for the speech to reach the school community is 
important.  The court made this observation and then followed it by noting how the 
Internet muddies the water. Here’s the Key Quote: 

 
Because a school’s authority to discipline a student speech derives from the unique needs and 
goals of the school setting, a student must direct her speech towards the school community in 
order to trigger school-based discipline.  We acknowledge, however, that the “pervasive and 
omnipresent nature of the Internet” raises difficult questions about what it means for a student 
using social media to direct her speech towards the school community. 
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One more point: the use of vulgar words in ways that do not involve direct harassment of an 
individual is probably not a firm basis for disciplinary action.  I recall hearing an interview with a  
major league baseball umpire about why ballplayers get ejected from the game. The interview 
went kinda like this: 
 
Reporter: I image you hear a lot of angry words when ballplayers argue over a call.  Probably a 
lot of cussing.  
 
Umpire: Oh yes.  And we put up with almost all of that.  But if they utter the magic word, they 
are out.   
 
Reporter: What’s the magic word? 
 
Umpire: “You.” 
 
DAWG BONE: THERE’S A BIG DIFFERENCE BETWEEN THE F-WORD USED AS AN EXCLAMATION, 
THE F-WORD USED AS AN ADJECTIVE, AND THE F-WORD USED AS A VERB WITH AN 
IDENTIFIABLE DIRECT OBJECT. 

****************************************************************************** 

Wednesday, November 4, 2020 

Seniors get to paint their parking space. So guess what happens? 

When I first read a summary of Thomas v. Varnado it omitted a crucial fact.  The summary said 
that the student sued the district because the district painted over the painting that he put on 
his parking space in the school parking lot. First thought: students are not allowed to paint the 
school parking lot however they want.  What’s the problem here?  Then I read the case, and 
found out that the school had a policy of allowing seniors to paint their personal parking space 
in the school lot for a fee of $25. Of course there were some restrictions on what they could 
paint, but none of those restrictions prohibited a painting of Donald Trump trying to channel his 
inner Bruce Springsteen: 

The painting on [the student’s] parking space portrayed President Trump wearing a stars-
and-stripes bandana and sunglasses.  

The superintendent ordered the grounds crew to cover it up with grey paint.  Lawsuit.  The court 
granted an injunction in favor of the student.  The painting of Trump returns.   

The school had its reasons for covering up this painting, but the court dismissed them as 
inadequate under the standard of Tinker v. Des Moines. The school argued that this year’s 
election was “particularly contentious” and this painting would only add to that.  The 
superintendent was sure that the painting would be offensive to African American students. 
There was an increased risk of vandalism.  There were reports of incidents at schools across the 
country, sparked by pro-Trump messages.  
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The judge dismissed all of that: 

Ultimately, it is clear that school officials in this case acted based upon “an urgent wish to 
avoid controversy which might result from the expression.”  Tinker v. Des Moines 
Independent Community School District.  

To justify its decision, the school had to come up with “demonstrable factors that would give rise 
to any reasonable forecast by the school administration of ‘substantial and material’ disruption.”  
The school failed that test.  

This case comes from Louisiana. As in all southern states, school districts and courts in Louisiana 
have had to grapple with the use of the Confederate flag as symbolic speech. In this case, the 
superintendent cited a prior incident in the school involving the Confederate flag.  The flag 
sparked a major disruption. The superintendent feared that the painting of Trump would do 
likewise.  But the court drew a distinction, citing a 5th Circuit case that arose in Burleson ISD in 
Texas: 

[The student’s painting], while it is certainly a stylized and colorful image, depicts a sitting 
President of the United States. This is not a case involving a symbol such as a Confederate 
flag, which has an established meaning as a “symbol of racism and intolerance, regardless 
of whatever other meanings may be associated with it.”  A.M. ex rel. McAllum v. Cash, 
585 F.3d 214, 224 (5th Cir. 2009).   

It's Thomas v. Varnado, decided by the federal court for the Eastern District of Louisiana on 
October 9, 2020. We found it at 2020 WL 5993156. 

DAWG BONE: IF THEY ARE GOING TO HAVE THIS MUCH TROUBLE, MAYBE THE SCHOOL SHOULD 
BE CHARGING MORE THAN $25. 

****************************************************************************** 

****************************************************************************** 

SECOND TOPIC: TITLE IX and Dress Codes 

Monday, April 15, 2019 

Boys wear pants.  Girls wear skirts.  Is that constitutional? 

There is a K-8 charter school in North Carolina that requires girls to wear skirts.  No, really—they 
do.  But in a 36-page decision a federal court held that this is an unconstitutional requirement. It 
violates the Equal Protection Clause by imposing a burden on the girls that is not “comparable” 
to the burden facing the boys: 

Yes, the boys at the School must conform to a uniform policy as well. But plaintiffs in this case 
have shown that the girls are subject to a specific clothing requirement that renders them unable 
to play as freely during recess, requires them to sit in an uncomfortable manner in the classroom, 
causes them to be overly focused on how they are sitting, distracts them from learning, and 
subjects them to cold temperatures on their legs and/or uncomfortable layers of leggings under 
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their knee-length skirts in order to stay warm, especially moving outside between classrooms at 
the School. 

The court shot down the skirt requirement in the dress code pursuant to the Constitution, rather 
than Title IX.  In fact, the court held that Title IX does not apply to “codes of personal appearance.” 
So the Title IX claim was dismissed, but the girls were still successful in the suit because of the 
Equal Protection issue.  

This is a school that prides itself on its old-school culture.  The dress code is very conservative for 
both sexes, but the trustees of the charter school failed to make the case that requiring skirts on 
the girls was essential to that vibe.  The school was both popular with parents and successful in 
academics, but again, the defendants failed to show that bare legs on the girls contributed to this 
success.  The court, without a bit of snark, noted that the “skirts requirement in this case is not 
consistent with community norms.”  The court continued: 

Women (and girls) have, for at least several decades, routinely worn both pants and skirts in 
various settings, including professional settings and school settings. Females have been allowed 
to wear trousers or pants in all but the most formal or conservative settings since the 1970s. 

Some of you may be wondering: does it make a difference that this is a charter school?  Charters 
are schools of choice. No one is forced to attend.  Presumably the parents knew about the dress 
code and chose to enroll their children there.  This issue did come up in an earlier ruling in the 
same case.  The court dismissed the argument, noting that the charter school’s attorneys “cite 
no law to support this waiver argument and do not dispute that charter schools are statutorily-
defined public schools.”   

Reading this case reminded me of the stories I heard at the memorial service for Dr. Joe Parks, 
the first Executive Director of Region 13.  Dr. Parks was loved and respected by those who worked 
for him, including me.  In many ways he was a man ahead of his time.  At the memorial service I 
heard some of the women who worked at Region 13 in the early days—late 1960s and early 
1970s—as they recalled screwing up their courage to ask the boss if he would permit the women 
to wear pants to work. His response: “I’ve got more important things to do here than to tell you 
girls what to wear to work.” 

Even though they were referred to as “you girls” they counted it as a victory.   But as this case 
illustrates, the war is not yet over.  The case is Peltier v. Charter Day School, Inc., decided by the 
federal district court for the Eastern District of North Carolina on March 28, 2019.  The earlier 
ruling was on March 30, 2017 and can be found at 2017 WL 1194460. 

DAWG BONE: THE COURT DID NOT SKIRT THE ISSUE. 

****************************************************************************** 
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Thursday, August 26, 2021 

Does Title IX apply to a dress code? 

I’ve seen some statements on social media that the 4th Circuit has held that a charter school in 
North Carolina has a dress code that violates Title IX.  That’s not right.  But the court did hold that 
Title IX applies to a dress code, and that’s big enough news right there.   

There is a K-8 charter school in North Carolina that requires girls to wear skirts.  No, really—they 
do.  Yes, the boys at the School must conform to a uniform policy as well, and it’s equally 
conservative. But the girls claim that this skirt requirement in particular imposes a burden on 
them that the boys do not have to deal with.  They are more inhibited on the playground, they 
have to take care as to how they sit.  It can be cold on bare legs in North Carolina.   

The founder of the school, who still serves on the board, claimed that the dress code promoted 
chivalry. He testified that “chivalry” meant “a code of conduct where women….are regarded as 
a fragile vessel that men are supposed to take care of and honor.”   

I intend to poll the Women of Walsh Gallegos and see how they feel about that.  Fragile vessels, 
indeed.  Fiddle-dee-dee, Miss Scarlet! 

But that gives you an idea of the culture the charter school was promoting.  It appealed to many 
parents, but three of them, representing girls in kindergarten, 4th and 8th grades, sued the school, 
alleging that the dress code, besides being a few centuries behind the times, was illegal.   

The 4th Circuit held that Title IX applies to dress codes.  This was not obvious and so this is an 
important ruling.  The Title IX regulations that were adopted in 1975 said that Title IX prohibits 
discrimination in the application of “any rules of appearance.” But in 1982 that regulation was 
rescinded. At that time the regs noted that Congress did not say anything specific about this issue, 
and besides, the Department of Education had bigger fish to fry, more important issues to deal 
with.   

The 4th Circuit disregarded all that history and focused on the actual language of the law.  It noted 
that the statute prohibits discrimination based on sex in educational institutions that receive 
federal funding but it also includes several exceptions: 

*Title IX does not apply to religious organizations if it would conflict with their religious tenets; 

*It does not apply to military schools; 

*It does not apply to historically single-sex public universities;  

*It does not apply to social organizations like fraternities and sororities, YMCA, YWCA, Boy Scouts 
and Girl Scouts; 

*It does not apply to Boys  State, Girls State or similar conferences and programs; 

*It does not apply to father-son or mother-daughter activities; 

*It does not apply to scholarships won in beauty pageants, as long as factors other than beauty 
are taken into account. 

68



That’s seven exceptions.  The 4th Circuit reasoned that if Congress wanted to make an exception 
for dress codes, it could have added an 8th exception. So the dress code is subject to Title IX and 
must not discriminate on the basis of sex. However, the court did not take the next step and 
apply Title IX to the charter’s school’s dress code. Instead, it remanded the case to the lower 
court for a determination of that issue.  

The court did offer some guidance.  First, the inquiry should focus on how the dress code affects 
individuals—not groups.  In other words, the fact that the dress code restricts both boys and girls 
is not, by itself, enough to pass muster.  Was an individual treated worse due to the dress code, 
and was that treatment attributable to sex? 

Second, the harm to the individual must be objective, not just a subjective feeling.  Girls who 
don’t like the dress code, or feel unfairly treated will have to produce evidence of how they are 
actually harmed by the application of the dress code.  No doubt the evidence on this issue will 
focus on the obvious fact that movement while wearing a skirt is restricted as opposed to 
movement when wearing pants.  

Will this decision lead to more aggressive efforts to persuade Texas school districts to alter some 
longstanding practices?  Youbetcha.  It’s Peltier v. Charter Day School, decided by the 4th  Circuit 
Court of Appeals on August 9, 2021.  We found it at 2021 WL 3483288.  

DAWG BONE: GET READY FOR SOME CHALLENGES OVER THIS. 

****************************************************************************** 

Friday, March 19, 2021 
 
Justice Scalia’s famous quote shows up in a school law case… 
 
The late Justice Scalia once expressed the wish that all federal judges would have a stamp that 
read “stupid but constitutional.”  We hate to see a judge cite that famous quote in a case involving 
a school district, but unfortunately, that’s what happened in Pearland ISD last year. 
 
While mostly ruling in favor of the school district, the magistrate judge described the actions of 
the school officials as “stupid” and defying “all logic, commonsense, and, in my estimation, 
common decency.”  In other words, Hizzoner wanted to make it clear that he did not approve of 
the decision to bring the 7th grader into compliance with the dress code by using a Sharpie to fill 
in the bare places on his scalp after he sported a new haircut featuring a “fade with a design line.”  
Despite the judge’s strong personal disapproval, he dismissed almost all of the claims in the suit.  
Here’s why: 
 
THE PARENTS.  The court held that the parents lacked “standing” to pursue this case in their own 
names, as they did not allege any injury to themselves.  They could serve as representatives for 
their son, but had no basis to file a suit on behalf of themselves. So claims filed by the parents 
were dismissed. 
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THE 4th AMENDMENT CLAIM OF EXCESSIVE FORCE.  This claim was dismissed based on Flores v. 
School Board of DeSoto Parish, a 5th Circuit decision from 2004 that limited the ability of students 
to make such claims in a disciplinary context.  
 
DUE PROCESS UNDER THE 5TH AMENDMENT.  Dismissed.  The 5th Amendment applies only to the 
federal government, and there was no federal involvement in this incident.  
 
PROCEDURAL DUE PROCESS UNDER THE 14TH AMENDMENT.  Dismissed.  The student was never 
suspended or even sent to ISS. He was given a choice between ISS and the Sharpie, and he chose 
the Sharpie. Being threatened with ISS does not invoke the due process requirements of the 14th 
Amendment.   
 
SUBSTANTIVE DUE PROCESS UNDER THE 14TH AMENDMENT.  Dismissed. Previous cases have 
made it clear that as long as state law provides a remedy for abuses by school officials, there is 
no constitutional claim.  Texas does provide for such remedies.  
 
EQUAL PROTECTION UNDER THE 14TH AMENDMENT.  Dismissed.  The African-American student 
made conclusory allegations of racial discrimination but did not put forth any factual allegations 
of white students who were treated differently. 
 
RACIAL DISCRIMINATION UNDER THE CIVIL RIGHTS ACT.  Dismissed. This claim was against the 
district. The court noted that the district is not “vicariously liable” for the wrongful actions of its 
employees. There was no PISD policy that authorized this action, and the plaintiff failed to 
produce facts showing deliberate indifference by any of the higher ups in the district.  
 
CONSPIRACY.  The school’s lawyers pointed out that the district and its employees constitute a 
single legal entity.  Conspiracy claims require proof of actions by two or more entities acting in 
concert.  You cannot “conspire” with yourself.  The court agreed with that.  Dismissed.  
 
WHAT’S LEFT?  The student still has a lawsuit to pursue here, but only based on allegations of 
assault against the specific individuals who were involved. This included an assistant principal, a 
discipline clerk and a teacher.  
 
The case is Trice v. Pearland ISD, decided by the federal court for the Southern District of Texas 
on April 1, 2020, with the court approving the Magistrate’s Report and Recommendation. The 
court order can be found at 2020 WL 1667748 and the R&R is at 2020 WL 1557750.   
 
DAWG BONE:  LET’S LEAVE THE SHARPIES FOR AUTOGRAPHS, NOT HAIRDOS.    

****************************************************************************** 
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Tuesday, September 1, 2020   

Toolbox Tuesday: Picking your battles 

A federal judge has ordered Barbers Hill ISD to release a student from ISS even though the student 
is not in compliance with the school’s dress code.  The student’s hair, at least when not held up 
by headbands, clips, or ribbons, extends below his ears, below the collar in fact.  The dress code 
in Barbers Hill prohibits that….but only for some of the students.  For boys.  

The court held that the student was substantially likely to be successful with his claim of sex 
discrimination.   Citing Supreme Court precedent, the court held that the school could justify 
differential treatment of boys and girls only if there was a very strong reason to do so.  The school 
bore the burden of making an “exceedingly persuasive” case that its gender-based distinction 
served “important governmental objectives.” The school cited all the usual reasons for old-
fashioned dress codes.  Hygiene.  Discipline. Respect for authority. A nice, clean cut look.  The 
court found none of that very compelling, citing the testimony of several school administrators 
who could not cite any disruption or other trouble that long hair on boys had produced.  

There are many school districts with similar dress codes.  Leaders in those districts should be 
asking themselves the question we emphasize in Toolbox training: Is this worth fighting over?  In 
the Toolbox training our firm offers, we emphasize that litigation over discipline issues is costly 
in every sense of the word. It costs money, expends energy, uses up valuable time and resources, 
and damages important relationships.  We have a long history of litigation in Texas over boys’ 
hair.  Maybe this one will be the last. 

Sex discrimination was not the only issue in this case, and not the only reason the case has drawn 
so much attention.  There were also racial and cultural heritage issues at stake. Come back to the 
Daily Dawg on Thursday for that.  The case is Arnold v. Barbers Hill ISD, decided by the federal 
court for the Southern District of Texas on August 17, 2019.      

DAWG BONE: ALWAYS ASK YOURSELF: IS THIS WORTH FIGHTING OVER? 

****************************************************************************** 

Thursday, September 3, 2020 

Long hair and the law….again. 

On Tuesday we told you about Arnold v. Barbers Hill ISD and the federal court injunction against 
the district.  The court granted the injunction based on three potentially valid legal claims: sex 
discrimination (see Tuesday’s Daily Dawg), racial discrimination, and infringement of the First 
Amendment. 

The racial discrimination claim was upheld based on some evidence of unequal enforcement of 
the dress code.  The plaintiff provided some statistical evidence to support his assertion that 
students of color were hassled over the long hair issue more than the white students. The court’s 
decision is a preliminary one, not the final word. But the court found that the plaintiff was 
substantially likely to succeed on this claim. Therefore, to preserve the status quo pending a full 
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trial, the court issued its injunction ordering the school to serve the student in regular classes, 
rather than ISS.  

It's not unusual for students to assert that dress codes are discriminatory based on sex.  It’s also 
not unusual for students to assert that school rules are enforced unevenly, with racial minorities 
getting the short end of the stick.  With proper evidence, either of those theories can be 
successful in court.  But this is the first case in the Dawg’s memory in which a court extended 
First Amendment protection to a hairstyle associated with African-Americans.   There are 
previous rulings extending First Amendment protection to Native American hairstyles.   In 
general, however, the courts have held that one’s choice of hairstyle may be a matter of 
individual preference, but it is not “suffienctly communicative” to warrant First Amendment 
protection.    The plaintiff wore his hair in dreadlocks, although the court used the term ‘locs, 
explaining that the more common term, “dreadlocks” was coined by slave traders.  Citing expert 
testimony from Professor D. Wendy Greene, the court noted that ‘locs were an identifiable 
reflection of cultural heritage, and thus, they sent a message of reverence for one’s West Indian 
ancestors.  

One other word of caution about this case and its implications for your district. The court noted 
that the dress code, particularly with regard to long hair on boys, was amended in mid-year. The 
court noted that this was unusual, and took it as an indication that there may have been a racial 
motive to the change.  So whatever you do about your dress code, it might be wise to do it next 
summer as per normal, rather than right now.  That is, unless you want to scrap any reference to 
hair length….. 

The case is Arnold v. Barbers Hill ISD, decided by the federal court for the Southern District of  
Texas on August 17, 2020. 

DAWG BONE: SCRAPPING ANY REFERENCE TO HAIR LENGTH LOOKS SMARTER EVERY DAY. 

*************************************************************************** 

Thursday, September 24, 2020 

Lots to learn from a Louisiana case…. 

Jaylon Sewell alleges that he was harassed all year by the dean of students, starting on the first 
day of school.  That day the dean asked teachers to send any student to the office who had dyed 
hair.  The dress code prohibited “hair dyed with outlandish colors.”   The student claims that the 
hair at Neville High School replicated the rainbow, that all sorts of kids, white and black, boy and 
girl, had dyed hair of “outlandish” colors.   Jaylon’s hair was described as “two-toned blonde.”  I 
have never thought of blonde as an “outlandish” color, but apparently someone did. Jaylon was  
sent to the office.   

It turns out that the only students who were sent to the office that day were kids like Jaylon--
African-American males, and Jaylon was the only one actually disciplined for violating the dress 
code. He was suspended on day one. 
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Jaylon’s mom was quick to complain of discrimination, meeting on the next day with the principal 
and the superintendent.   Jaylon returned to school, where he claims that the dean of students 
began a campaign of verbal abuse, calling him a “thug” and a “fool.”  Jaylon alleges that the man 
asked him if he “was gay with that ‘mess’ in his head.’”   

The school suspended the student and recommended his expulsion in November.  Jaylon alleges 
that was all based on phony charges cooked up by the dean of students.  The school board voted 
not to expel, finding the timing of events suspicious.  This all hit the media in the spring semester.  
As a result, Jaylon alleges that the harassment picked up steam, leading him to be distraught and 
traumatized.  

Those are the allegations in the lawsuit.  They have not been determined to be true.  No 
testimony has been taken, and no one has been subject to cross-examination.   But the court was 
ruling on the school’s Motion to Dismiss for Failure to State a Claim.  In that situation the court 
is required to assume that all of the allegations are true, and to make all reasonable inferences 
from those allegations that would support the case.  Courts are not going to toss a case out at an 
early stage unless they are sure that the allegations cannot plausibly add up to a legitimate claim.  

The court concluded that Jaylon’s allegations plausibly make a case of racial discrimination in 
violation of Title VI and sex discrimination in violation of Title IX.  How did the court come to that 
conclusion? 

WAS IT ABOUT RACE?  As to the racial angle, the court said: 

First, it is plausible that [the dean’s] harassment of [the student] stemmed from a 
discriminatory view that African-American males should not have two-toned blonde hair.  
Most obviously, [the dean] treated [the student] differently from students who were not 
black males. 

And he called [the student] a “thug,” a term that could be race-neutral or racially charged, 
depending on context….At the pleading stage, [the student] is entitled to the latter 
characterization. 

WAS IT ABOUT SEX?  There were sufficient allegations to sustain that charge also: 

[The dean] asked if [the student] “was gay with ‘that mess’ in his head,” which could imply 
animus toward males who do not conform to stereotypical notions of masculinity.  

HOW BAD WAS IT?  This was a “hostile environment” case.  To prevail on that theory you have 
to allege that the harassment was really bad. The legal verbiage is “severe, pervasive, and 
objectively offensive.”  The court said that Jaylon passed that test: 

Intense verbal abuse that comes from an authority figure—like a school administrator—
and persists for most of the school year can constitute a hostile environment. 

DID THE SCHOOL KNOW ABOUT IT?  The superintendent knew about Jaylon’s allegations and that 
was enough to put the district on notice.  The mom had spoken directly to the superintendent, 
and filed a grievance with the board, which the superintendent knew about.   Not only did the 
superintendent have information about the dean’s alleged harassment of the student, he was in 
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a position to put a stop to it.  Thus an “appropriate person” allegedly knew what was happening 
and could have done something about it.  

WAS THERE “DELIBERATE INDIFFERENCE”?  This is where most “hostile environment” cases fall 
short. The court noted that “Deliberate indifference is a tall hurdle.” But at this early stage, the 
allegations are that the district did nothing after being put on notice. That’s enough to keep the 
case alive.  Key Quote: 

Doing nothing is the classic case of indifference. 

Lessons?  Harassment based on the failure to conform to gender stereotypes is the same as any 
other kind of sexual harassment.   “Thug” may be viewed by a court as a racially-charged word.  
Verbal abuse by an administrator is a serious thing.  The case is Sewell v. Monroe City School 
Board, decided by the 5th Circuit on September 10, 2020.  We found it at 2020 WL 5416305. 

DAWG BONE: MAYBE IT’S NOT SUCH A GREAT IDEA TO BAN “OUTLANDISH” COLORS OF HAIR. 

****************************************************************************** 

****************************************************************************** 

TOPIC THREE: TITLE IX and LGBTQ STUDENTS AND EMPLOYEES 

Monday, July 13, 2020 

“Because of sex…” What does the SCOTUS decision mean for public education? 

Welcome back, Readers!  The Dawg has taken a two-week break and is eager to get back to work.  
We have a lot of interesting things to talk about.   

Number one on that list is the Supreme Court’s 6-3 decision in Bostock v. Clayton County, Georgia.  
The issue was straightforward: Title VII of the 1964 Civil Rights law prohibits discrimination in 
employment “because of sex.”  Does that include sexual orientation?  What about transgender 
status?  Justice Gorsuch wrote the opinion for the six-person majority, holding that discrimination 
in employment based on sexual orientation or transgender status is always and automatically a 
form of sex discrimination.   

That settles that. Any discrimination in hiring, discharge, compensation, or other employment 
related issues based on a person being gay, lesbian or transgender is illegal.   

What about students?  Title VII covers employment, and that was the only law under 
consideration in the case.  Justice Gorsuch noted that there were concerns about the effect of 
the court’s decision on the use of bathrooms, locker rooms and other facilities.  He noted that 
this decision about Title VII might implicate other statutes that similarly address sex 
discrimination—e.g., Title IX.  But the Honorable Justice blithely swept all of that away, noting 
that none of those issues were before the court.  This decision is not about bathrooms, athletic 
competition, or mixed-gender student housing. It was about employment. That’s all.   

74



What about employers who offer religious objections to the employment of gays and 
transgenders?  The majority dodged that issue also, noting that none of the defendants in this 
particular case raised such issues. So that will have to be addressed in a later case.  

The dissenting opinion of Justice Alito, joined by Justice Thomas, predicts grave consequences 
from the court’s decision: 

Before issuing today’s radical decision, the Court should have given some thought to 
where its decision would lead.    

Justice Alito suggests that it will lead to a lot of litigation over bathrooms, transgender males 
competing on girls’ teams, housing in colleges, and other issues.  That’s a safe prediction.   

Advocates for gays and transgenders are sure to criticize the dissenting justices for seeking to 
block the path toward equal treatment, but that criticism ignores the significant issue the 
dissenters raise. The three dissenters simply believe that this is a change that should be made by 
Congress, not by six black-robed lawyers.  It’s a familiar argument, the losing side claiming that 
the winners are “legislating from the bench.”  In fact, Justice Alito leads off his lengthy dissenting 
opinion with this blunt assessment:  

There is only one word for what the Court has done today: legislation.  

So that’s how the law works.  We settle one issue, and leave others on the table.  For HR 
departments, this decision provides clarity. For those who deal with students, not so much.  
Onward through the muck.  

The case was decided on June 15, 2020.   

DAWG BONE: EMPLOYMENT DISCRIMINATION AGAINST GAYS AND TRANSGENDER 
INDIVIDUALS VIOLATES FEDERAL LAW.  NOW SETTLED.  

****************************************************************************** 

Wednesday, September 9, 2020 

Another Circuit Court victory for transgender students 

The 11th Circuit has now joined the 7th Circuit in holding that a school bathroom policy that bars 
transgender students from using the facility that matches the student’s gender identity violates 
the Constitution.  The court also held that such a policy violates Title IX, noting that “Every court 
of appeals to consider bathroom policies like the School District’s agrees that such policies violate 
Title IX.” 

As far as the Title IX issue went, the recent Supreme Court decision of Bostock v. Clayton County 
was decisive.  The court understated when it said “Bostock has great import for Mr. Adams’s Title 
IX claim.”  Yep.   Since SCOTUS held that discrimination based on transgender status is always a 
form of sex discrimination, the 11th Circuit held that this standard applies to student issues as 
well as employment.   
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I have been predicting that the issue of bathroom use by transgender students would reach the 
Supreme Court, but maybe I’m wrong about that.  The Supreme Court takes up cases when the 
Circuits Courts disagree with each other. So far on this issue the Circuits are in alignment.   

If you have a transgender student in your school, the best practice is as it always has been.  Meet 
with the student and family.  Discuss all of the issues: the student’s name, pronoun use, dress 
code, bathroom, lockers, extracurriculars.  If everyone can agree on a plan, count your blessings.  
If not, contact your school attorney, who can help you navigate this evolving legal landscape. 

This case is Adams v. School Board of St. Johns County, Florida.  It was decided by the 11th  Circuit 
on August 7, 2020.   

DAWG BONE:  COURT SAYS RESTRICTIVE BATHROOM POLICY IS UNCONSTITUTIONAL AND 
VIOLATES TITLE IX. 

****************************************************************************** 

Monday, March 2, 2020 

9th Circuit rules in transgender student case. 

The 9th Circuit has ruled in favor of an Oregon school district that adopted a policy (the Student 
Safety Plan) to accommodate transgender students by allowing them to use bathrooms, locker 
rooms and showers that match the student’s gender identity, rather than the biological sex.  It’s 
a unanimous ruling from the three-judge panel, a 55-page opinion that appears to be teed up for 
SCOTUS review.  

The suit was filed by parents and students who opposed the plan.   The plaintiffs alleged that the 
district’s Student Safety Plan policy violated four legal standards.   

First, the 14th Amendment right to privacy.    There is such a right, but the court held that it was 
not broad enough to cover this situation.   The 14th Amendment “does not provide high school 
students with a constitutional privacy right not to share restrooms or locker rooms with 
transgender students whose sex assigned at birth is different from theirs.” 

Second, Title IX.  The court rejected the Title IX claim for several reasons. First, the Safety Plan 
treated boys and girls alike. Thus on the face of it, there was no discrimination based on sex. 
Second, although Title IX permits sex-segregated facilities, it does not require them. Third, the 
claim of a “hostile environment” lacked evidence of anything that met the standard of “severe, 
pervasive and objectively offensive.”  There was no evidence in the record of any conduct by 
transgender students that amounted to “harassment.”  Key Quote: 

Plaintiffs allegedly feel harassed by the mere presence of transgender students in locker 
and bathroom facilities. This cannot be enough.  The use of facilities for their intended 
purpose, without more, does not constitute an act of harassment simply because a person 
is transgender. 

76



Third, the right of parents under the 14th Amendment to direct the upbringing of their children.  
This well-established Constitutional right permits parents to choose a private school.  It does not 
permit parents to dictate curriculum or policy in the school. Key Quote: 

While parents may have a fundamental right to decide whether to send their child to a 
public school, they do not have a fundamental right generally to direct how a public school 
teaches their child.  (Emphasis in original). 

Fourth, the Free Exercise of Religion clause in the First Amendment.   The court concluded that 
the Student Safety Plan was neutral regarding religion. It did not “force any Plaintiff to embrace 
a religious belief and did not punish anyone for expressing their religious beliefs.” Moreover, it 
applied across the board to believers of all kinds, and non-believers as well.  Since it was “neutral” 
and “generally applicable” it would be deemed constitutional as long as it was rationally related 
to a legitimate governmental objective. The court held that it was: 

The Student Safety Plan is rationally related to the legitimate purpose of protecting 
student safety and well-being, and eliminating discrimination on the basis of sex and 
transgender status. 

Let’s put this in perspective.   First, this is an important ruling by a high level court on an issue of 
interest to Texas educators.   The specific ruling is that the district’s Safety Plan did not violate 
the Constitution or Title IX.  The court did not say that schools must adopt such a policy. It says 
that they may.  Moreover, this decision is not a binding legal precedent in Texas, but can be cited 
by Texas courts as “persuasive authority.”  

Second, as this case illustrates, schools can get sued regardless of what decision they make about 
accommodating transgender students. There are cases where schools limit all students to 
bathrooms that match the biological sex. Schools can be sued in cases like that by the transgender 
student.  Here we have a school district that accommodated the transgender students and got 
sued by parents who objected to the policy.   

Third, we still have no binding legal precedent in Texas on this issue.  SCOTUS will eventually sort 
this out for us.  Until then, each district should consider its unique situation and make its policy 
decision in consultation with legal counsel.  

Fourth, public schools are ground zero in our nation’s culture wars, as evidenced by the number 
of advocacy groups that filed briefs in this case. They included: ACLU, Transgender Students and 
Allies, the National Women’s Law Center, National PTA, GLSEN, American School Counselor 
Association, National Association of School Psychologists, the American Academy of Pediatrics, 
the American Medical Association, the American Public Health Association, 13 other medical, 
mental health and other health care organizations, the National Center for Lesbian Rights, the 
Transgender Law Center, PFLAG, Inc., Trans Youth Equality Foundation, Gender Spectrum, 
Gender Diversity, the Transactive Gender Project, the National Education Association, the State 
of Oregon, the Lambda Legal Defense and Education Fund, school administrators from 30 states 
and the District of Columbia, the Anti-Defamation League, Americans United for Separation of 
Church and State, Bend the Arc Jewish Action, Central Pacific Conference of the United Church 
of Christ, Corvallis Area Lavender Women, Greater Seattle Business Association, Hadassah, the 
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Women’s Zionist Organization of America, Human Rights Campaign, Jewish Council for Public 
Affairs, Jewish Federation of Greater Portland, Keshet: For LGBTQ Equality in Jewish Life, National 
Center for Transgender Equality, National Center for Youth Law, National Council of Jewish 
Women, National Queer Asian Pacific Islander Alliance, OCA-Asian Pacific American Advocates, 
People for the American Way Foundation, Public Counsel, South Asian Americans Leading 
Together, Union for Reform Judaism and the Central Conference of American Rabbis. 

The case is Parents for Privacy v. Barr, (yes, it’s that Barr), decided by the 9th Circuit on February 
12, 2020.  We found it at 2020 WL 701730.   

DAWG BONE: SCOTUS—ARE YOU READY FOR THIS???? 

****************************************************************************** 

Thursday, January 23, 2020 

Is it OK for a teacher to show the kids pictures of her and her fiancé?  What if her fiancé is a 
woman? 

Today we offer for your consideration the case of the elementary school art teacher who showed 
her young students a picture of her and her fiancé.  There is nothing unusual or noteworthy about 
that.  It was the first day of school, and many teachers were introducing themselves to their new 
classes with some personal information, including pictures of family members.  But Stacy Bailey’s 
fiancé was Julie Vazquez—two women.  At least one parent heard about this and complained 
that the teacher was promoting the gay lifestyle in the classroom.   

According to the teacher, this is what led to her lengthy administrative leave and involuntary 
reassignment to the high school.  She had been with the district for ten years, had earned 
exemplary evaluations and had twice been named Teacher of the Year.  Then this happened.    

Then the lawsuit happened.  The teacher alleged that the district had 1) burdened her right to 
marry; 2) discriminated against her in a way that violated the Equal Protection Clause; and 3) 
deprived her of her right to Due Process of Law. She sued the district, the HR Director and the 
superintendent.   

RIGHT TO MARRY.  The court dismissed the claim about the right to marry, for the simple reason 
that Ms. Bailey and Ms. Vazquez got married.  The district did not halt or delay the marriage.  

EQUAL PROTECTION.  The court held that Ms. Bailey had alleged a legitimate claim under the 
Equal Protection Clause. This is the most interesting and most important part of this decision.   
The school district asserted that Ms. Bailey refused to comply with its directives about age-
appropriate conversations with children in the classroom.  If and when the case goes to trial and 
all of the facts are heard, perhaps that will be the outcome. But at this early stage of the litigation 
the court held that Ms. Bailey might be the victim of unconstitutional discrimination.  Key Quotes: 

Until the time a parent complained about her sexual orientation, she taught at Charlotte 
Anderson Elementary School without incident.  Based on the pleadings, the court 
reasonably draws the inference that Mansfield ISD’s decision to place her on 
administrative leave for eight months and then not permit her to resume her job teaching 
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art to elementary school students was based on her sexual orientation and a desire to 
appease complaining parents in the community operating on the basis of outdated 
stereotypes about homosexuals.   

The “negative reaction” some members of the community may have to homosexuals is 
not a proper basis for discriminating against them. 

You want to offer a guess as to what famous case the court cited in support of that proposition?  
If you guessed Brown v. Board of Education, you got it right.  You may recall that there was just a 
bit of “negative reaction” from “some members of the community” to that decision also.    

DUE PROCESS.  The court also held that Ms. Bailey alleged a violation of her right to due process. 
This is based on allegations that the district did not follow its normal disciplinary procedures and 
deviated from custom by issuing a public statement about a personnel matter.  This part of the 
court’s decision is short on legal support, and may be difficult for Ms. Bailey to ultimately prevail 
on since neither administrative leave nor a reassignment generally trigger a duty to provide due 
process.  

LIABILITY OF THE DISTRICT.  The court held that the district faces possible liability for the alleged 
discrimination.  School districts can be held liable in cases like this only if the court concludes that 
school policy or official action violated a person’s rights.  Here, the policy did not call for different 
treatment of gay and lesbian employees.  However, the court cited a press release the district 
issued to the community about Ms. Bailey’s situation: 

Based on these allegations, and its reading of the Mansfield ISD Press Release that is part 
of the pleadings, the court can reasonably infer that Mansfield ISD’s Board of Trustees 
issued or approved a policy that intentionally discriminated against Bailey based on her 
sexual orientation.  

LIABILITY OF THE ADMINISTRATORS.  The court concluded that the HR Director was entitled to 
qualified immunity because the pleadings in the case alleged that the superintendent, not the HR 
Director, made the decisions about Ms. Bailey.  The court granted qualified immunity to the 
superintendent on the “right to marry” claim, but not on the Equal Protection claim.  Thus the 
superintendent does face potential personal liability, and has filed a Notice of Appeal to the 5th 
Circuit on this issue.  

This is just the first step in this case, which has a long way to go. The teacher has not proven that 
she is the victim of sex discrimination, but she has cleared an important first hurdle. Some well-
informed readers may wonder how the pending SCOTUS case about discrimination based on 
sexual orientation will affect this case.  The answer is: not at all. The SCOTUS case is about the 
interpretation of a statute-Title VII of the Civil Rights Act of 1964. This case has nothing to do with 
Title VII. Ms. Bailey’s case is based exclusively on the U.S. Constitution--the very same 
constitutional provision that was the basis for Brown v. Board of Education.   

The case is Bailey v. Mansfield ISD, decided by the federal court for the Northern District of Texas 
on November 21, 2019. We found it at 2019 WL 6216669. 
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DAWG BONE:  NEGATIVE COMMUNITY REACTION CANNOT JUSTIFY A DENIAL OF EQUAL 
PROTECTION OF THE LAWS.  

****************************************************************************** 

****************************************************************************** 

TOPIC FOUR:  TEACHER FREE SPEECH 

Thursday, August 19, 2021 

“Don’t talk about anything controversial in the classroom” 

There were parent complaints about the way Ms. Cooper was teaching American History.  She 
had the kids engaged in the Sunshine Project, a role-playing simulation based on rural America 
in the 1870s.  This was the Reconstruction era after the Civil War era with much upheaval of the 
way things had been.  In those years in America there was a lot of racial tension and considerable 
violence.  The Sunshine Project stirred things up, and some of the parents in the small Texas 
community didn’t like it.   

Ms. Cooper was called into the principal’s office twice to discuss this. The HR director was present 
for the second meeting and instructed the teacher “not to discuss Blacks in American history” 
and that “nothing controversial should be discussed in the classroom.”   

Contract renewal time came around and both the principal and the superintendent 
recommended that Ms. Cooper’s contract be renewed. They were aware of the complaints and 
the controversy, but they rated her as “outstanding” in her formal evaluation, noting that she 
was “thoroughly satisfactory” in every category of performance.  The school board disregarded 
those recommendations and voted not to offer Ms. Cooper a contract for the next school year.   

Does this sound like something that could happen in Texas after the passage of HB 3979?  Maybe 
so.  But all of this came down in the spring of 1972, leading to a lawsuit that culminated in a 5th 
Circuit decision from 41 years ago: Kingsville ISD v. Cooper.  Lots of lawyers are going to want to 
refresh their memories about this case.  

Deposition testimony from the board members made it clear—they nonrenewed Ms. Cooper’s 
contract because of the Sunshine Project.  So we have a clear cut First Amendment case. Does 
the teacher have any constitutional protection for things said in the classroom? 

The 5th Circuit concluded that “Classroom discussion is protected activity.”  The district, through 
improperly motivated board action, had infringed on Ms. Cooper’s First Amendment rights.  The 
court held that the district could overcome this only if it presented evidence that her use of this 
simulation technique “overbalanced her usefulness as an instructor.”  The district could not do 
that.  Let’s remember:  the direct supervisors rated her as “outstanding.”   

The Supreme Court restricted public employee First Amendment rights with its decision in 
Garcetti v. Ceballos in 2006.  The Court ruled in that case that public employees do not enjoy First 
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Amendment protection when the words they utter are spoken as part of their job duties.  That 
would seem to completely squash any claim of academic freedom for public school teachers, but 
the Court anticipated that issue and put it off to another day:  “We need not, and for that reason 
do not, decide whether the analysis we conduct today would apply in the same manner to a case 
involving speech related to scholarship or teaching.”   

That leaves Janet Cooper’s case as the highest authority we have on free speech as applied to 
classroom discussions.  

Somewhere in Texas this school year some teacher is going to get in trouble for things said in the 
classroom that run afoul of the restrictions in HB 3979.  That teacher’s lawyer is going to dust off 
Kingsville ISD v. Cooper.  At Walsh Gallegos we’re ready to help you navigate these issues.   

DAWG BONE:  AND KEEP AN EYE ON SPECIAL SESSION #2 FOR FURTHER DEVELOPMENTS! 

 

 

© Walsh Gallegos 2021 
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When Parent Communication Goes Over the 
Line…L.F. v. Lake Washington S.D.

A. Parents have the right to advocate. This comes with the 
territory.  Get over it.

B. Send a cease and desist letter.

C. Bring security to the ARD meeting. 

D. Point out how the parent could be doing a better job.  

E. Recite the Serenity Prayer.  Prepare a carefully crafted letter 
outlining reasonable restrictions.  Have legal counsel review 
it.  Don’t be surprised when the parent accuses you of 
retaliation.  Recite the Serenity Prayer.

How Important is the Evaluation?  
Downingtown ASD v. G.W.

Evaluation data is to the ARDC as _______________ is to the jury. 

Evaluation data is the _____________ that _________ the ship.

To ensure the reliability of evaluation data, when we receive a 
report from an outside source we should:

1. Say __________________.

2. Ask for __________ to _______________ that person.

3. Contact the person and engage in _____________________.

We know how to do that because we are 
________________________.

1

2

3
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Following the Data: S.S. had a BIP

 The BIP included a goal calling for a 75% decrease in “the frequency 
of self‐injurious, aggressive, and sexual self‐stimulatory behaviors.”  

 Notice: that’s one goal, but three separate categories of behavior.  

 In the litigation, the district relied on Progress Reports to prove that 
it was making good progress on this goal.

 Progress Reports stated “making sufficient progress to meet goal” 
with regard to every single objective. 

 That sounds good.  But there was a problem.  

 SEE NEXT SLIDE!! 

Actually, Two Problems

 Recall that there were three categories of behavior.  

 However, there was zero data about “aggressive” or “sexual self‐
stimulation.”  The only data was about “self‐injurious” behavior.

 And that data did not show progress. In fact, it showed an 
increase in self‐injurious behavior from an average of 17 times 
per day to 108 times per day. 

 The court: “The ‘Progress Code’ on every objective states 
‘making sufficient progress to meet goal,’ even when the 
accompanying data shows no progress, or, on some objectives, 
even regression.”

Then There Was O.T.

 With regard to O.T., the district did not try to defend the 
Progress Reports, instead relying on live testimony about 
progress. 

 The court: “…the conclusory statements made by [the 
district’s] representatives are not supported by real data.”

 Example: the O.T. testified that the student was making 
progress on O.T. goals.  

 The court: “[The O.T.’s] testimony is not supported by her 
own written notes of S.S.’s progress.” 

4

5

6
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Let’s Blame it on the Software!

“The Parents’ Memorandum in Support details 
several instances of this sort of inconsistency, making 
it appear as if the computer program used by [the 
district] to generate Progress Reports had a default 
setting that labeled all objectives with ‘making 
sufficient progress to meet goal,’ irrespective of the 
data.”

Lessons….
 Note: these parents were well represented.  Many lawyers would 

not uncover the inconsistency between data and conclusion. 

 The fact that there are lawyers like this, is good for the school 
district. It holds us accountable. 

 Always assume that you will be held to that level of accountability.  
Don’t let practices get sloppy.

 What’s the bigger legal problem: Reporting a lack of progress? Or 
reporting progress when there is none?

 You know the answer to that question.

 S.S. v. Harford BOE of Harford County.  

Let’s Review Famous Quotes from 
The Princess Bride….

7

8

9
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What Was His Other Famous Line?

What Does “Intentional” Discrimination Look 
Like?

 Intentional: “Done by intention or design.” 

 Intent: “The design or purpose to commit a wrongful or criminal 
act….usually a clearly formulated or planned intention.”  

 Example: “Help Wanted: No Irish Need Apply.”

 What does “intentional” mean as the courts interpret Section 
504?

 Consider: S.C. v. Round Rock ISD.  The court concluded that a 
jury might find “intentional” discrimination because the teacher 
knew about the student’s accommodations and did not provide 
them.  

Which of These Violate Constitutional 
Standards?

A. A cop slammed a student to the ground and dragged him 
along the floor.

B. 260 pound teacher seizes a 55 pound student by the neck, 
throws him to the ground, holds him in a choke hold until the 
boy’s aide intervenes.

C. Student with a disability was grabbed, shoved, and kicked by 
a teacher’s aide because the student slid a CD across a table.

D. All of the above.

E. None of the above.

10
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What to Make of That????

 The reason these shocking events are not considered 
constitutional violations is because there are adequate 
remedies under state law.  

 That is the longstanding position of the 5th Circuit, which is 
challenged with a concurring opinion in T.O. v. Fort Bend ISD.

 For the campus administrator it should not make any 
difference whether the courts will consider such behavior a 
violation of the Constitution.  

 Swift and decisive personnel action is called for.

What do You  Know About SCOTUS and 
FAPE?

SCOTUS has considered what “FAPE” means:

A. Once.

B. Twice.

C. Three Times.

D. Four Times.

E. Never.

The First Case

The first case was decided in the year _______.

The name of the student was _________________.

Her disability was ________________.

The dispute with the school was about a 
______________________.

She WON/LOST the case because she 
____________________ the __________________.

This decision sets the standard for FAPE for what students?

13
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The Second Case

The second case was decided in the year ______.

What was the vote of the Court?  Name of student: 
___________.

The Court said that every IEP should include goals that are 
___________________________.  

The standard for FAPE is: progress _____________ in light 
of the child’s _____________________.

This decision sets the standard for what students?

Courts should defer to the judgment calls of 
educators….

A. All the time.

B. When they agree with them.

C. As long as the student is making good progress.

D. When the lawyer who represents those educators does 
a good job.

E. When the educators can provide a cogent and 
responsive explanation for their decisions.

Cogent

 Having power to compel or constrain.

 Appealing forcibly to the mind or reason.

 Example: see Alexander G. v. Downingtown ASD: 
teachers testified that Alex was moving from 
“learning to read” to “reading to learn” and thus, 
fluency was less important than comprehension.

16
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What is the Blocking and Tackling of School 
Administration?

 Investigate.

 Document.

 Decide.

 Take Action.

 Communicate.

 See Harrison v. Klein ISD.

The Unwritten Rule of Special Ed Litigation

The hearing officers and courts are always quietly assessing 
the comparative _________________ of the parties.

A. Good looks.

B. Intelligence.

C. Reasonableness.

D. Lawyering skills.

E. All of the above…. but the only thing that really matters 
is C.

Because of the Unwritten Rule…

We always want to be ____________________ and 
to have _________________________ to show it. 
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The Problem with the Unwritten Rule

 It’s subjective.  What you perceive as reasonable 
may not come across that way to the hearing 
officer or judge.

 See the dissenting opinion in D.C. v. Klein ISD.

Things to Learn from the Empire Springs 
Case

Charter schools may be exempt from some ___________ laws, but 
they are subject to all ____________ laws, including ______.

Parents who revoke consent for special education services cannot 
just “put them back in.” 

“Disenrollment” is not necessarily a disciplinary change of 
placement.

Charter schools can do some things that traditional schools cannot.

Ask yourself: could the school have handled this differently?  

Should they have?

The Test for FAPE in the 5th Circuit

We have a four‐part test in the 5th Circuit. 

1. Was the IEP ____________ based on evaluation and 
performance?

2. Were services provided in the _____?

3. Were services provided in a ______________ and 
_____________ manner?

4. Can you show academic and non‐academic progress?
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Problem

 That fourth factor (progress) is not considered in a number of circuits 
that ask only the question the Supreme Court said we should ask: 

 At the time the ARDC wrote the IEP, based only on the information it 
had at the time, was the IEP reasonably calculated to enable the 
student to make progress appropriate in light of the child’s 
circumstances?

 In the D.C. v. Klein ISD case the district had little time to demonstrate 
progress, and the court ignored the progress the district showed on 
STAAR tests and grades.  

 What to make of that? Special education cases can be frustrating.

In light of COVID, Courts, and Confusion, 
Let’s Remember the IDEA Fundamentals

 We individualize.

 We base decisions on data specific to the student.

 We solicit and value parental input.

 We monitor for results.

 We make changes when things are not working well.

 We never give up.

 We have a very broad understanding of the word “education.”

 We integrate students with non‐disabled peers as much as is 
appropriate.

© Walsh Gallegos 2021

JIM WALSH
Austin Office
P.O. Box 2156
Austin, Texas 78768
Phone: 512-454-6864
Email: jwalsh@wabsa.com
Web:  www.WalshGallegos.com
Blog: www.edlawdawg.com
Twitter: https://twitter.com/JWalshtxlawdawg
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The information in this presentation was 
prepared by Walsh Gallegos Treviño Kyle & 
Robinson P.C.  It is intended to be used as 
general information only and is not to be 

considered specific legal advice.  If specific 
legal advice is sought, consult an attorney.
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SPECIAL ED AND 504 CASES 
 

The following materials are taken from the Daily Dawg, a blog written by Jim Walsh and operated 
by the Walsh Gallegos Law Firm. For information about the blog, go to www.edlawdawg.com or 
www.walshgallegos.com.   
 

Thursday, February 13, 2020 

9th Circuit OKs school’s restrictions on parent’s communication. 

Things blew up at the 504 meeting.  The dad believed that his daughter needed a 504 plan, but 
the mom, the girl and the school all disagreed. So there was no 504 plan.   Communication from 
the dad after that meeting was voluminous and, in the eyes of school administrators, hostile.  So 
the school imposed a “Communication Plan” whereby two administrators would meet with the 
man every other week. Other than that, school staff were told not to respond to the dad’s emails 
or phone calls.    

The dad claimed that this violated his free speech rights under the First Amendment, but the 9th 
Circuit said otherwise.  In doing so, the court gives us good guidance on how to deal with that 
rare parent who abuses lines of communication.   

*There was a basis for singling this dad out.  The school described his communications as 
“unproductive” and leaving several educators feeling intimidated and bullied.   

*The way the court looked at it, the school was not telling him he could not communicate with 
school staff—it was only saying that it would not respond to him: 

But the plan only set a limit on the amount of communications to which the District would 
respond.  The only so-called “sanction” in the plan for unapproved communications was 
that District employees “would not respond to L.F.’s emails or attempts to communicate.” 
In short, the Communication Plan regulated the District’s conduct, not L.F.’s. 

*The restrictions did not apply in an emergency. 

*The parent was allowed to attend school activities, and to access school records.   

*The parent could appeal the decision to restrict his communications.  

*The plan in no way restricted the content of the dad’s communications. It was about time, place 
and manner. 

With those limitations in mind, the court held that 1) this plan did not infringe on the parent’s 
right to free speech; and 2) even if it did infringe on those rights, it was a reasonable “time, place 
and manner” regulation that the First Amendment permits. 

If you find it necessary to rein in unproductive communications from a parent, I would add two 
additional thoughts. First, run this by your school attorney to make sure that you are doing this 
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at the right time, under the right circumstances, with the right language.  Second, no matter how 
“right” you are, be prepared for an accusation that you are retaliating against the parent. Which 
brings us right back to the first point: run this by your school attorney.   

This case is L.F. v. Lake Washington School District #414, decided by the 9th Circuit on January 17, 
2020.  We found it at 2020 WL 253572.   

DAWG BONE: DID WE MENTION RUNNING IT BY YOUR SCHOOL ATTORNEY? 

****************************************************************************** 

Friday, January 8, 2021 

The Case of the Promised Yardstick… 

The district’s failure to complete a promised evaluation was the basis for the court’s conclusion 
that the district denied FAPE.  The opinion underscores the importance of evaluation data.  The 
district had promised to do an evaluation of the student’s need for assistive technology.  Due to 
a variety of circumstances, an entire school year elapsed before the evaluation was completed. 
On that basis alone, the court upheld the hearing officer’s determination that FAPE had been 
denied. Key Quotes: 

But as the Hearing Officer rightly observed, “satisfaction of the student’s right to a FAPE 
requires an IEP based on data obtained through evaluations and progress monitoring.” 

Having deprived itself, the Family, the Hearing Officer, and this Court of this promised 
yardstick, the District cannot maintain that it measured up.   

Evaluation data is the rudder that steers the ship in special education matters.  All of the ARDC’s 
decisions should be based on solid, relevant, accurate and timely observations and evaluations.  
As this case shows us, failure to keep up with promises of an evaluation can be costly. It’s 
Downingtown Area School District v. G.W., decided by the federal court for the Eastern District 
of  Pennsylvania on October 8, 2020.  We found it on Special Ed Connection at 77 IDELR 155.   

DAWG BONE:  EVALUATION DATA: THE RUDDER THAT STEERS THE SHIP. 

****************************************************************************** 

Tuesday, February 9, 2021 

Toolbox Tuesday!!  How NOT to develop a BIP…. 

We hear much emphasis these days on data-based decision making.   Making decisions based on 
data makes sense, particularly under IDEA with its emphasis on individualization of a student’s 
education.  But there are hazards.  A recent court case illustrates how the failure to “follow the 
data” can be costly.   

The student in this case had a BIP (Behavior Improvement Plan) that focused on behaviors that 
were 1) self-injurious; 2) aggressive; and 3) sexually self-stimulatory.  The district monitored the 
situation and issued Progress Codes with regard to every objective in the BIP.  The Progress Codes 
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indicated the same thing with regard to every objective in the BIP: the student was “making 
sufficient progress to meet goal.”   

Sounds good, right?  Unfortunately for the school district, the parent retained one of those good 
lawyers who dig beneath the labels and look at the data.   There, the lawyer found two problems.  
First, there was zero data about aggression or sexual self-stimulation.  Obviously, that’s a problem 
for the school district. How can you say “making sufficient progress” without any data to support 
that conclusion?   

Secondly, there was data about self-injurious behaviors, but it did not match the conclusion.  In 
fact, the data was wildly off base with the conclusion.  For example, the court noted that the data 
regarding self-injurious behaviors showed an increase from an average of 17 times per day to 
108. The court summarized:  

The Progress Code on every objective states “making sufficient progress to meet goal,” 
even when the accompanying data shows no progress, or, on some objectives, even 
regression. 

This huge disconnect between data and conclusion led the court to speculate that perhaps the 
computer code for Progress Reports had a default setting of “making sufficient progress” 
regardless of what the data showed.   Hmmmm….I wonder if the court is on to something? 

This is a great case to review with direct service providers who fill out progress reports.  The 
lesson is obvious: make sure that your conclusion can be supported by the data.   

In our firm’s Toolbox Training we talk a lot about Tool #1, which we call the Most Important 
Tool—a BIP. This case is a great example of how not to create a BIP.  The case is S.S. v. Board of 
Education of Harford County, decided by the federal district court in Maryland in 2020.  We found 
it on Special Ed Connection at 77 IDELR 182.   

DAWG BONE: DATA AND CONCLUSION OUGHT TO MATCH UP.   

****************************************************************************** 

Wednesday, April 21, 2021 

“You keep using that word.  I do not think it means what you think it means….” 

So said Inigo Montoya in The Princess Bride. The word he referred to was “inconceivable.”  But 
today we focus on the word “intentional,” particularly when it modifies the word 
“discrimination.”  The courts keep using that word.   I do not think it means what many people 
think it means.  Many smart, well educated people.  Many Daily Dawg readers.   

When I hear the phrase “intentional discrimination” I think that surely it refers to a deliberate 
intent to treat someone badly based on race, or sex, or religion, or disability.  I think of those 
people who spout ugly insults at others based on those factors.  I think of racial slurs and sexist 
remarks and anti-Semitic statements. There are people who hate other people based on the 
person’s race, or sex, or religion. Two weeks ago I visited the Baptist Church in Birmingham, 
Alabama where members of the KKK set off a bomb that killed four little girls in 1963.  Not too 
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long ago someone shot up a synagogue, murdering a number of people because they were 
Jewish. Now those are examples of intentional discrimination.  You might use words like “hateful” 
or “malicious.”   

But when the courts label something as “intentional discrimination” it might be far less shocking 
than these examples.  Consider how a federal judge interpreted an affidavit filed by a teacher in 
a lawsuit accusing the teacher of intentional discrimination based on disability, in this case, an 
eating disorder:   

[The teacher] did not ask C.C.’s parents for permission to interview and photograph C.C.  
[The teacher’s] affidavit demonstrates that she (1) was aware of C.C.’s disability and the 
accommodations requiring C.C. to be excused from any assignment or activity involving 
diet, nutrition, fitness, or body image, and to discourage any discussion of such issues, 
and that [the teacher] would not discuss these issues with C.C.; and (2) nevertheless asked 
C.C. if she was willing to be interviewed and photographed for a story about eating 
disorders in the school yearbook. 

The Court finds that this evidence creates a fact issue as to whether [the teacher] 
intentionally discriminated against C.C. because of her disability by knowingly denying 
C.C. accommodations.  (Emphasis added).   

So it does not require hateful words or malicious intent.  Knowing that a student requires certain 
accommodations and intentionally not providing them can be enough to amount to “intentional 
discrimination.” That’s why this case is still alive.  Round Rock ISD has tried to get the case 
dismissed, but the court has rejected that effort because of this lingering fact issue.   

This is something that 504 coordinators should emphasize in staff training.  Have you ever heard 
a  teacher blow off a student’s need for accommodations?   Have you ever heard a teacher 
express a decision not to implement accommodations that are a part of a student’s 504 plan?  
These teachers are not hateful or malicious. It’s not that they bear some ill will toward students 
with disabilities.  They often honestly believe that the student does not need the 
accommodations that are in the plan.  They may even be right about that.  None of that matters.  
As this case illustrates, knowing what the 504 plan calls for, and deciding not to do it is 
“intentional discrimination” which can create legal liability for the district.   

The case is S.C. v. Round Rock ISD. The latest ruling in this ongoing case was issued by the federal 
court for the Western District of Texas on January 19, 2021.  It’s on Special Ed Connection at 78 
IDELR 40.   

DAWG BONE: DISCRIMINATON THAT IS “INTENTIONAL” DOES NOT HAVE TO BE HATEFUL OR 
MALICIOUS.   

****************************************************************************** 

97



Tuesday, July 20, 2021 

Toolbox Tuesday!  Is the 5th Circuit off base on the use of excessive force? 

“Let us fix the error before the Supreme Court decides to fix it for us.” Thus concludes Judge 
Wiener’s concurring opinion in T.O. v. Fort Bend ISD.  What’s this about? 

The suit alleges that a 1st grader hit and kicked a teacher, whereupon the teacher seized him by 
the neck, threw him to the ground and held him in a choke hold for several minutes until the 
student’s aide asked the teacher to release the student so that he could breathe.  The lower 
court’s opinion in this case disclosed another interesting fact: that the teacher outweighed the 
student by 205 pounds.  Does it surprise you to hear that the 5th Circuit dismissed this case early 
on, holding that the suit failed to allege facts that amounted to a constitutional violation?   

In support of its ruling, the court gave us a list of similar factual allegations that failed to meet 
the constitutional standard:   

1. The student who was instructed to perform excessive physical exercise as a punishment 
for talking to a friend; 

2. That time a police officer slammed a student to the ground and dragged him along the 
floor after the student disrupted class; 

3. The case of the teacher who threatened a student and threw him against a wall, choking 
him after the student questioned the teacher’s directive; 

4. The student with a disability who was grabbed, shoved, and kicked by a teacher’s aide 
because the student slid a CD across a table; and 

5. The student who was hit with a wooden paddle by the principal after skipping class. 

Surely some of these cases had merit. Surely some of these incidents should be classified as a 
criminal assault. So why is the 5th Circuit rejecting them? 

The 5th Circuit rejected these claims because they were made under federal law and the 
Constitution.  Each of them allege misdeeds that could be corrected by state courts applying state 
law.  So the 5th Circuit has consistently dismissed claims like this, on the theory that adequate 
state remedies exist and should be pursued.  As long as the incident arises out of an effort by an 
educator to take disciplinary action, the 5th Circuit will not uphold any claims of a violation of 
federal law.  Key Quote: 

Based on the foregoing, we have consistently dismissed substantive due process claims 
when the offending conduct occurred in a disciplinary, pedagogical setting.   

In this case, the court acknowledged that the teacher may have overreacted, but it was in the 
context of discipline.  Key Quote: 

The aide removed T.O. from his classroom for disrupting class, and [the teacher] used force only 
after T.O. pushed and hit her.  Even if [the teacher’s] intervention were ill-advised and her 
reaction inappropriate, we cannot say that it did not occur in a disciplinary context.  
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Judge Wiener wrote a separate opinion, joined by Judge Costa, expressing the view that the 
analysis of the 5th Circuit is “not only unjust, but is completely out of step with every other circuit 
court and clear directives from our Supreme Court.”  According to Judge Wiener, this case would 
have been decided differently in the 2nd, 3rd, 4th, 6th, 7th, 8th, 9th, 10th and 11th Circuits. No doubt, 
the lawyers handling the next case alleging excessive force will need to study this decision.   

It’s T.O. v. Fort Bend ISD, decided by the 5th Circuit on June 17, 2021.  It’s at 2021 WL 2461233. 

DAWG BONE: THE LAW EVOLVES. THIS CASE ILLUSTRATES HOW THAT CAN HAPPEN. 

****************************************************************************** 

Monday, July 26, 2021 

How “cogent and responsive” is your explanation? 

The Supreme Court gave us three phrases in the Endrew F. v. Douglas County case that continue 
to resonate.  First, there was “progress appropriate in light of the child’s circumstances.”  That’s 
what any IEP should be designed to enable the student to achieve.    

Second, there was “appropriately ambitious.” That’s what the IEP goals should be, again, taking 
into account each child’s circumstances.   

The third phrase has gotten less attention but is equally important.  The Court reminded lower 
court judges and hearing officers that they are not educators. Therefore, they should defer to the 
judgment calls of educators.  But the Court qualified that statement, by noting: 

A reviewing court may fairly expect those authorities to be able to offer a cogent and responsive 
explanation for their decisions.    

In other words, the courts are not going to defer to your judgment just because you are a certified 
educator with 20 years of experience. No—the judge will expect you to be able to explain the 
decisions that you have made in a way that is “cogent and responsive.”   

This came up in Alexander G. v. Downingtown Area School District.  As the years went along the 
school district offered IEPs that focused less on reading fluency, and more on other goals.  The 
parents questioned this.  But the hearing officer sided with the school and the federal district 
court affirmed.  The court was comfortable deferring to the judgment calls of the educators 
because they offered “cogent and responsive explanations” for their decisions about IEP content.  
Here’s an example: 

Additionally, as Alec had transitioned from “learning to read to reading to learn,” fluency was no 
longer as important to assessing Alec’s reading abilities; far more important were his decoding 
accuracy and comprehension, which showed strong improvement. 

This one was decided on April 26, 2021by the federal court for the Eastern District of 
Pennsylvania, and can be found on Special Ed Connection at 78 IDELR 213. 

DAWG BONE: COGENT: “APPEALING FORCIBLY TO THE MIND, OR REASON.”  MERRIAM-
WEBSTER COLLEGIATE DICTIONARY, 11TH EDITION. 
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****************************************************************************** 

Wednesday, July 28, 2021 

Is it almost football season? 

Texas Football magazine is on the newsstands, and the local newspaper is already counting down 
the top 25 college teams.  Are “two-a-days” about to begin?   

Whenever practice begins you can bet your tailgating money that some coach somewhere is 
going to remind the players that it’s really a very simple game. It all comes down to blocking and 
tackling.   

“Blocking and tackling” has become a shorthand expression denoting the fundamentals.  In any 
enterprise, we have to get the fundamentals right.  And if we do, we are well on our way to 
success.   

When schools are confronted with serious allegations of wrongdoing, they need to employ the 
fundamentals, the “blocking and tackling” of the business.  Those fundamentals are: 
INVESTIGATE.  TAKE ACTION.  DOCUMENT.   

Good “blocking and tackling” kept the Klein ISD out of trouble when three of its employees were 
accused of abuse and neglect of a student.  The court cited the district’s response to these 
allegations, which involved a teacher, an aide, and a bus driver: 

…the record reflects that, upon becoming aware of the incidents involving [the aide, the teacher] 
and the verbally abusive school bus driver, both school principals promptly undertook thorough 
investigations and notified other pertinent KISD personnel. As a result, [the aide and teacher] 
were immediately removed from the classroom, their employment ended, and both CPS and the 
KISD police department were notified. Also, the bus driver was immediately reassigned from [the 
student’s] route.  

It’s Harrison v. Klein ISD, decided by the 5th Circuit on April 7, 2021, and it can be found on Special 
Ed Connection at 78 IDELR 212. 

DAWG BONE: WOULD BE EVEN BETTER IF WE HAD NO ABUSIVE TEACHERS, AIDES AND BUS 
DRIVERS. 

****************************************************************************** 

August 30, 2021 

Sometimes you have to read the dissenting opinion first…. 

I have posted many entries on the Daily Dawg discussing “The Unwritten Rule” of special 
education litigation—that the hearing officer and judges will always be quietly assessing the 
comparative reasonableness of the parties.  I’ve reviewed many cases where the opinion points 
out how one side or the other behaved unreasonably.  The case usually goes against that party.   
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In the 5th Circuit’s decision in D.C. v. Klein ISD it’s the dissenting opinion that goes off on the 
behavior of one of the parties.  Judge Willett points out that an award of compensatory 
educational services is what the law classifies as an “equitable” remedy, and it is a basic rule that 
the party seeking such a remedy must not come to court with “unclean hands.”  Judge Willett 
found dirt on the hands: 

As to unclean hands, D.C.’s aunt, who works for his lawyer, pressured the  District into 
providing the unnecessary services for dyslexia that D.C. now challenges.  According to 
the hearing officer “she set the tone for the meeting by informing the ARD Committee 
that she has ‘sued’ her own child’s school district ‘six times’ and had been encouraging 
[D.C.’s] mother to do the same….for several years.”  The meeting was described as 
“unpleasant,” very charged and contentious,” “tough,” “hectic,” and “exhausting.”  D.C.’s 
aunt was ‘demeaning to staff members from the District.” And she hijacked the 
proceedings: “The evaluator who had conducted the [FIIE] did not have a chance to 
discuss the evaluation” and the District’s diagnostician “could not even fully present her 
own opinions.”  Instead, [D.C.’s] aunt insisted to the ARD Committee that [he] should 
qualify as a student with Dyslexia.” 

This was important because the court later faulted the district for providing dyslexia services due 
to parent insistence when the evidence of dyslexia was lacking.  The 5th Circuit majority relied on 
this to conclude that the student’s IEP was not properly “individualized.”  Judge Willett blasted 
that reasoning: 

It is entirely unfair for D.C. (really, his lawyer) to recover against the District for providing 
the wrong services because D.C. (really, his lawyer) succeeded in forcing it to provide 
exactly those services.”  (Emphasis in original). 

I will have more to say about this case later this week.  I confess I can’t make sense of it. It looks 
to me like the court put the burden of proof on the school district rather than the parent.  More 
fundamentally, the court’s application of the 5th Circuit’s four-part test for FAPE reveals a 
fundamental flaw in that test. We’ll address that on Wednesday.   

It’s D.C. v. Klein ISD, decided by the 5th Circuit on June 17, 2021.  We found it at 2021 WL 2492842.  
The 5th Circuit elected not to have this one published in the official reporter, and thus it will not 
be used as a precedent for future cases.   I think that’s a good decision.   

DAWG BONE: MY PERCEPTION OF “REASONABLE” IS NOT ALWAYS THE SAME AS YOURS. 

****************************************************************************** 

August 31, 2021 

Toolbox Tuesday!!  Did the charter school expel the student when it “disenrolled” him? 

The charter school required all students to participate in statewide testing, or the alternative test 
provided by the State of California. However, students in special education could be exempted.  
The student was in special education, and exempted from the standardized tests until all this 
happened: 
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April 1: Parent revoked consent for special education. 

April 3: School acknowledges the revocation and reminds parent that student will now be 
responsible for participating in the testing.  

April 5: Parent requests evaluation for special education services. 

April 19: School sends parent the plan for initial evaluation.  

April 23: Parent consents to special education evaluation.  

The parent thought that she could simply “put him back in” to special education, but the school 
did not treat it that way.  The student did not take the standardized or alternative test and was 
“disenrolled,” meaning he could not return to the school the following year.  Parent claims this 
violated IDEA as a “disciplinary” change of placement done improperly.  Nope: 

Plaintiff’s request for assessment of J.T. for special education on April 5, 2019 did not “un-
do” her April 1, 2019 revocation of consent.  It also did not reinstate J.T.’s status as a 
special education student.  It would be incongruous with these provisions of the IDEA to 
automatically impute legal knowledge of J.T.’s disability on the School after Plaintiff’s 
refusal of services but before a second assessment.  

Both the hearing officer and the court concluded that the “disenrollment” was done as per rules 
of general application, rather than a violation of the Code of Conduct.  Therefore it was not a 
“disciplinary change of placement.”  The district was not obligated to hold a meeting or conduct 
a manifestation determination.  Mom should have thought twice before that abrupt revocation 
of consent.  

It’s Thomas v. Empire Springs Charter School, decided by the federal district court for the Central 
District of California on March 5, 2021. We found it at 78 IDELR 131. 

DAWG BONE: IF PARENTS REVOKE CONSENT, THEY CAN’T JUST “PUT ‘EM BACK IN.”  

****************************************************************************** 

September 1, 2021 

Maybe the 5th Circuit has it wrong… 

Not all of the Circuit Courts analyze a claim of a denial of FAPE in the same way.  In some Circuits, 
the evidence is limited to the information that was available to the IEP Team (ARDC) when they 
wrote the IEP. The question then is: based on what the IEP Team knew at the time, was this IEP 
reasonably calculated to enable the student to make progress appropriate in light of the 
student’s circumstances? 

The 5th Circuit uses the four-part test that it created in 1997 in Cypress-Fairbanks ISD v. Michael 
F. The test is: 1) was the IEP individualized based on the student’s evaluation and performance;
2) was it administered in the LRE; 3) were services provided in a coordinated and collaborative
manner; and…well let me build up the suspense about the fourth factor.
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The fourth of the four factors is often given more weight than the others. The fourth factor is the 
demonstration of positive academic and non-academic benefits.  That sounds good.  After all, the 
whole idea is to enable the student to make educational progress.  But how much sense does it 
make to use “progress” as your standard when the IEP has been in place for about two or three 
months at the tail end of a school year? 

That was the situation in Klein ISD.  The IEP was completed on March 9, 2018. The hearing was 
held in August.  So how much time did the district have to produce some evidence of progress? 
A few months after spring break.  It seems it would make more sense to ask the question that 
other circuits ask: was this IEP “reasonably calculated” to produce progress?  Surely it was. After 
all, the parties met for three days to develop it, and the parents agreed to it.   

I wouldn’t be writing about this if the court had viewed “progress” the way I thought it would.  
The district produced plenty of evidence of progress, but the court dismissed it.  The student was 
in 5th  grade, and served mostly in the mainstream.  The court noted that “after his IEP was 
implemented, D.C. passed all of his 5th grade classes and his performance on several tests 
improved.”  His reading MAP score improved, as did his STAAR reading grade. This would be 
particularly significant because reading was the main issue here.   

OK, then, we’re going home now, right?  No.  The court discounted the STAAR improvement 
because he got one accommodation in 5th grade that he had not had in 4th.  And as for those 
reading grades, there was this devastating drop:  

Fourth Grade:  79 

Fifth Grade, after IEP is implemented in March:  77 

Oh my!  Learning loss!! 

It might make sense to weigh “progress” as a factor if the district has had a year to demonstrate 
it. After all, the goals are annual goals, and the IEP is good for a year.  If we are going to consider 
“progress” as a factor, shouldn’t we give the district the same amount of time that a student has 
to demonstrate it?   

The court’s opinion in D.C. v. Klein ISD is hard to square with common sense, which is perhaps 
why it drew the strong dissent that we told you about on Monday.  But that’s the way it goes 
sometimes.  

DAWG BONE: IF PROGRESS IS A FACTOR, WE MIGHT NEED MORE TIME TO SHOW IT…. 
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Contact Us
shars@tasb.org

tasb.org/specialeducation
888.630.6606

TASB  
SMART Solutions™

Proper medical service documentation for all 
students is crucial. When you recoup more 
Medicaid-eligible funds through the School 
Health and Related Services (SHARS) program, 
all your students benefit from the increased funds 
flowing into your district. 

Maximizing your Medicaid-eligible 
reimbursements is easy for your district with 
TASB Special Education Solutions’ personalized 
customer service and our new and improved 
web-based software, SMART Solutions.

Why work with us?
Our team has a long history of excellence 
providing services to school districts and 
is knowledgeable about what can be billed 
for Medicaid reimbursement. In fact, Special 
Education Solutions, under the name SMART 
Medicaid Services, filed the first SHARS claim in 
Texas in 1993.

As a customer, you will gain access to:

• Time-saving SMART Solutions software, 
powered by CompuClaim

• An experienced team providing efficient 
customer service

• Numerous learning and networking 
opportunities, including our annual SHARS 
conference and webinars

• Timely, original resources
• Informative SHARS Matters quarterly  

e-newsletter
• Guidance and support if you’re audited
• And more!

Comprehensive documentation 
and reporting
Easily record and provide proof  
of student medical services.

Maximum reimbursement
Minimize audit risk while 
maximizing your Medicaid-eligible 
reimbursements.

Personalized customer service
Our experienced staff can help 
you navigate the complicated 
Medicaid and SHARS legal 
requirements so you can focus  
on your students.
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Student Solutions Membership
Gain access to resources that you can use to support special populations programs through our TASB Student 
Solutions Online™ portal, which is exclusive to members of Student Solutions. 

Resources include:
• Customizable model special education operating procedures vetted through expert school attorneys and  

special educators
• 
• 

Strengthen your district’s 
special populations programs
Our Student Solutions consulting services are designed to help 
your district stay on top of best practices, maintain compliance, 
and provide the skills, programs, and environments your 
students in special populations need to thrive.

Supported special populations programs include:

• Special education 
• Section 504
• English learners
• Gifted and talented

Student Solutions Complete Services

Contact Us
tasb.org/special-population

888.247.4829
studentsolutions@tasb.org

OUR SERVICES
• Model special education operating 

procedures
• Special education workload 

• Special populations program  
reviews

• Professional development 
and executive coaching

• More!

Data-based special education 

• 

• Establish educational setting requirements
• 

activities like:
• Intervention
• Assessment
• 
• Planning
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Tailored capacity-building and professional 
development programs
Our team of experts provides tailored executive coaching and professional development available for your entire  

We can cover numerous topics, including:

Our experienced team
Our team of special populations experts has more than  
100 years of combined educational experience. We have 

with actual teaching and administrative experience  
in each, including experience with Section 504 and  
dyslexia programs. 

We’re committed to providing the same level of care and 
support to each district we serve in order to meet your 
individual needs.

• District administrators
• Paraeducators

• Special education leadership
• 

• Teachers

• All special populations areas
• Best practices

• Compliance
• Leadership

• Legal regulatory updates

Karlyn Keller, EdD

Denise Carter, MEd

Ehrikka Hodge, EdD

Comprehensive and custom special 
populations program reviews

special populations reviews. We will:

• Deliver program reviews that meet your district’s unique needs
•  

deep dive into your programs, including:
• Documentation review
• Focused stakeholder interviews
• Classroom observations
• Special education workload analysis

Contact Us
tasb.org/special-population

888.247.4829
studentsolutions@tasb.org
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Powerful Separately. Unstoppable Together. 
Becoming one to streamline the Special Education process.

Special Education
From creating ARD/IEPs, FIEs, 
reporting goal progress, and 
staying compliant, this is the 

software for you.

Easy Sped Tracker
Track your inclusion time as well 

as your intervention data with 
our easy to use service 

tracking tool. 

Section 504
Our Section 504 software allows 

you to track and organize 
accommodations for your students.

Translation
Easily translate all forms and user 

entered data. You can choose from 
nearly 100 di�erent languages.

Progress Monitoring

NEW

Track your students’ progress 
towards their goals. Graphs and 

trendlines predict if the student is 
making adequate progress.

SIS Integration
SpedTrack easily integrates with all 

Student Information Systems. 
When technology works 
together everyone wins.

LEARN MORE www.spedtrack.com

Hello!

Bonjour!

Hola
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